Notes

Statehood and the Equal Footing Doctrine:
The Case for Puerto Rican Seabed Rights

In the near future, negotiations between Puerto Rico and the
United States will probably explore statehood as an alternative to the
island’s current “commonwealth” status.! The island’s dearth of land-

1. Commonwealth status means the island enjoys self-government in local affairs under
its own constitution and association with the United States under the Puerto Rican
Federal Relations Act of 1950, §§ 1, 4, 48 U.S.C. §§ 731(b), 731(e) (1970). For a discussion
of the continuing debate concerning the nature of commonwealth status, see Cabranes,
Puerto Rico: Out of the Colonial Closet, ForEiGN Por’y, Winter 1978, at 66.

The island’s ongoing economic difficulties have exacerbated dissatisfaction with the
commonwealth arrangement and the island’s political parties are voicing demands for a
status change. See, e.g., Garcia Passalacqua, 20 Years of Anticolonialism, San Juan Star,
Apr. 23, 1977, at 27, col. 2 (attacks on commonwealth status have brought “[c]olonialism
in Puerto Rico” to “its deathbed™); Puerto Rican Factions Hit Island Status, Wash. Post,
Aug. 19, 1977, at Al, col. 6 (“For the first time, virtually the whole spectrum of political
opinion in Puerto Rico appeared before a U.N. committee . . . and criticized the island’s
commonyealth status.”)

Statehood is currently the foremost alternative to the “fast collaps[ing]” common-
wealth., Garcia Passalacqua, Hispanic State or La Republica—IV, San Juan Star, Mar. 3,
1977, at 27, col. 2. The island’s statehood parties since 1952 have received increasingly
larger percentages of the vote, culminating in the 48.39, that they received in 1976. See
Letter from Michael E. Veve, Director, Legal Counsel Section of the Office of the Com-
monyealth of Puerto Rico to José A. Cabranes, Lecturer in Law, Yale Law School (Mar.
28, 1978) (on file with Yale Law Journal). Although this percentage partly reflected
protests against the island’s economic state under the commonwealth party, the trend
toward statehood is clear. Puerto Rico: the oil issue, 11 LATIN AMERICA PoLITICAL Rep.,
Feb. 4, 1977, at 38.

President Ford’s New Year's Eve statehood proposal suggests some United States sup-
port for the statehood alternative. See President Proposes Puerto Rican State; Urges U.S.
Initiative, N.Y. Times, Jan. 1, 1977, at 1, col. 6. President-elect Carter indicated his will-
ingness to support statehood * ‘if the people who live there prefer that.’” Carter Weighing
Personnel to Fill Sub-Cabinet Jobs, N.Y. Times, Jan. 2, 1977, at 1, col. 5 & 44, col. 5. A
Gallup poll conducted in December 1976 found three out of every five Americans in
favor of statchood for Puerto Rico. 59%, on Mainland Favor State in Gallup Inc. Poll,
San Juan Star, Jan. 5, 1977, at 1, col. 1.

A bid for statehood by Puerto Rico has increasingly been viewed as inevitable. See, e.g.,
Puerto Rico Turnabout, Wash. Post, Aug. 20, 1977, at Al4, col. 1 (editorial) (although
mainland has focused little attention on issue of statehood for Puerto Rico, “question is
coming”); Ramos, Has P.R. Passed The Point Of No Return? San Juan Star, Jan. 15, 1977,
at 19, col. 2 (“island’s economic absorption by the U.S. will inevitably result in its com-
plete political absorption through statehood”). But see Nordheimer, Puerto Rico Is Torn
by Dispute Over Seeking Statehood Status, N.Y. Times, Apr. 30, 1978, at 1, col. 4 (statechood
will not receive more than simple majority in plebiscite and Congress likely to reject
statehood petition).
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based resources and its ongoing economic stagnation and poverty,?
coupled with the possibility of offshore oil and mineral wealth,® will
create political pressures for Puerto Rico to demand exclusive rights to
exploit its surrounding seabed! in an area ranging from nine to 200

2. See, e.g., Hoyt, The Mineral Industry of Puerto Rico, 2 MIN. Y.B. 623, 624 (1974)
(island’s mineral production includes only cement, clay, lime, salt, sand and gravel, and
stone); Lens, Puerto Rico could become the United States’ next Vietnam, Dallas Times
Herald, Aug. 14, 1977, at I-1, col. 1 & I-8, col. 1 (discovery of copper and nickel deposits
may allay but will not cure island’s economic problems).

Since the increase in oil prices in 1972, the island has been beset by serious economic
difficulties. See, e.g., Nordheimer, supra note 1, at 56, col. 1 (Puerto Rico has become
* ‘welfare state’, with 63 percent of the population qualifying for Federal food stamps”);
609, of Puerto Ricans’ Income Below Poverty Level, N.Y. Times, Jan. 1, 1977, at 5, col.
2 (“[ulnemployment fover 309}, inflation and high taxes . . . have seriously crippled
Puerto Rico’s economy”).

3. Studies have shown the possibility of oil and gas deposits from two to nine miles off
the northern coasts of the island. The deposits could yield an estimated 200,000 barrels
of oil per day, an amount sufficient to supply the island’s current daily consumption of
140,000 barrels. Letter from Michael E. Veve, Director, Legal Counsel Section of the
Office of the Commonwealth of Puerto Rico (Mar. 31, 1977) (on file with Yale Law
Journal). Other reports have indicated strong possibilities of limestone or dolomite off
the northern coasts. Western Geophysical Company, Evaluation of Hydrocarbon Prospects
of the Island of Puerto Rico, Final Report 12 (Feb. 1975) (report to Pucrto Rico Water
Resources Authority) (on file with Yale Law Journal). Mobil Oil Corporation has offered
to explore for oil in three northern coast locations. Licha, Exploracion en Tres Puntos, El
Nuevo Dia, Feb. 5, 1977, at 2, col. 1. The discovery of manganese nodules, potato-shaped
pellets each containing a wealth of cobalt, nickel, copper, and manganese, have reportedly
been made within 200 miles of Puerto Rico’s southern coast. Passalacqua Christian,
Romero’s miraculous fish oil—II, San Juan Star, Mar. 19, 1977, at 24, col. 1.

4. Puerto Rico might also seek rights to conserve and manage fishing in a 200-mile
economic zone, see note 116 infra (defining economic zone), off its coasts. The United
States has recently declared such a zone. Fishery Conservation and Management Act of
1976, Pub. L. No. 94-265, § 101, 90 Stat. 336 (codified at 16 U.S.C. § 1811 (1976)); cf. In-
formal Composite Negotiating Text of the Third United Nations Conference on the Law
of the Sea, arts. 56, 57, U.N. Doc. A/ConF. 62/W.P.10 (July 15, 1977) (recognizing 200-mile
exclusive economic zone over living and nonliving natural resources) [hereinafter cited
as Composite Text]. Although Puerto Rico’s demands for rights over the seabed and over
fishing management might involve a similar 200-mile limit, the two demands would
involve different rights, responsibilities, and duties. Compare Convention on the Con-
tinental Shelf of the United Nations Conference on the Law of the Sea, art. 2, U.N. Doc.
A/ConrF. 13/L.55 (Apr. 29, 1958) (declaring rights to exploit continental shelf exclusive
to coastal state) [hereinafter cited as Continental Shelf Convention] with Convention on
Fishing and Conservation of the Living Resources of the High Seas of the United Nations
Conference on the Law of the Sea, art. 7, U.N. Doc. A/Conr. 13/L.54 (Apr. 28, 1958)
(recognizing coastal states’s right to impose regulations to conserve fish but prohibiting
discrimination against foreign fishermen) [hereinafter cited as Fishing Convention].

Puerto Rico would likely seek the exclusive right to explore and exploit the natural
resources of the seabed. See p. 845 infra. The federal government currently authorizes
the Secretary of the Interior “to grant to the highest responsible qualified bidder” leases
for the exploration and development of the submerged lands under national control.
See Outer Continental Shelf Lands Act of 1953, § 205(a), 43 U.S.C.A. § 1337(a) (West Supp.
1978). A payment of royalty is required. Id. § 1337(b). Similarly, Texas authorizes a
School Land Board to lease to the highest bidder the exploration and exploitation
rights to its submerged lands. See Tex. Nat. Res. Cope ANN. tit. II, §§ 52.011, .019
(Vernon 1977). Louisiana, on the other hand, authorizes its State Mineral Board to
issue leases to the bidder making the “bid most advantagcous to the state.” See LA. REv.
STAT. ANN. § 30:127(a) (West Supp. 1978). In the Mining Law of 1975, P.R. Laws ANN. tit.
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miles into the sea.’ The inclusion of such a provision in Puerto Rico’s
compact of admission could be politically necessary and practically
essential.®

Nevertheless, because such an agreement would grant the island

28, § 117(A) (Supp. 1977), the Secretary of Natural Resources of Puerto Rico is directed
to obtain from leases of submerged lands “the highest financial return possible, consistent,
however, with the widest possible exploitation or extraction of the commercial mineral.”
This history of exploitation of submerged lands indicates that the island would follow a
leasing program if it were to secure the right to explore its seabed as a state.

5. There is presently considerable disagreement about whether Puerto Rico or the
United States has the right to exploit the island’s seabed resources. See Puerto Rico: the
oil issue, supra note 1, at 37 (United States and Puerto Rico “waging a quiet but
persistent struggle . . . over the island’s title to offshore mineral rights"); Agrait, Puerto
Rico y la Tercera Conferencia de las Naciones Unidas Sobre el Derecho Del Mar (un-
published paper) (on file with Yale Law Journal) (history of island’s efforts to secure
rights over seabed at Third United Nations Conference on the Law of the Sea). In its
Mining Law of 1975, P.R. Laws AnN. tit. 28, § 111 (Supp. 1977), the island claimed
ownership of all exploitable commercial minerals in its continental shelf, which at present
extend about 12 miles into the sea. Passalacqua Christian, Romero’s miraculous fish oil,
San Juan Star, Mar. 9, 1977, at 16, col. 1. The United States failed to recognize this claim
and Puerto Rico submitted a bill to Congress, H.R. 7827, 95th Cong., 1st Sess. (1977),
still in committee, seeking jurisdiction, like that exercised by Texas and Florida, over
three marine leagues (nine nautical miles). Passalacqua Christian, Island ‘adrift in a
leaky canoe’, San Juan Star, Mar. 6, 1978, at 15, col. 2.

Commonwealth supporters have been lobbying for Puerto Rico to claim control over
the 200-mile economic zone recognized in the Composite Text, supra note 4, arts. 56, 57.
See, Bryan, Copaken Cree la Isla Estd Perdiendo Oportunidad Pare Que se Establezca
Limite Sobre sus Aguas Territoriales, E1 Mundo, Feb. 21, 1977, at 11-B, col. 5; RHC calls
for pressure on U.S. to oblain rights to offshore oil, San Juan Star, July 1, 1977, at 3, col. 1.

The United States has declared its rights over the continental shelf to the limits of its
exploitability. Outer Continental Shelf Lands Act of 1953, § 202, 43 U.S.C.A. § 1332 (West
Supp. 1978). In the Third Law of the Sea Conference, the United States proposed the
recognition of a 200-mile economic zone, see note 116 infra (defining economic zone), in
which coastal nations could exclusively exploit the natural resources of the seabed. Docu-
ments of the Second Committee, United States Draft Articles, 3(2) Third U.N. Conference
on the Law of the Sea (Caracas, Venez) 222, arts. 1, 2, U.N. SaLes No. E.75. V.5 (Aug.
8, 1974). Thus by the time the question of statehood for Puerto Rico is faced by
Congress, the United States may well recognize a 200-mile shelf zone. Therefore Puerto
Rico could at a minimum ask for control to the limit of exploitability, 12 miles, and at the
maximum request the 200 miles being recognized by the international community. See
Composite Text, supra note 4, art. 57.

6. It is unlikely that opposing political parties of the island would allow statehood
negotiators to concede to the federal government Puerto Rican resources as valuable as
those of the seabed. See, e.g., Passalacqua Christian, supra note 3 (scabed resources have
potential of “reducing and ending . . . dependence on Federal Aid Programs . . . [and it]
would not look good for [Governor] to be accused of giving away to the Federal Govern-
ment Puerto Rico’s natural resources and thus binding us over in the bondage of Federal
dole forever”); RHC Calls for Pressure on U.S. to Obtain Rights to Offshore Oil, supra
note 5 (former Governor calls on statehood government to demand 200-mile zone).

Seabed resources would aid Puerto Rico in solving the economic difficulties exacerbated
by its mineral deficiencies, especially in oil, see note 2 supra, and may be necessary to
compensate for the increased economic burdens imposed by statehood. See UNITED STATES—
PuerTO Rico COMMISSION ON THE STATUS OF PUERTO Rico, HEARINGS ON THE STATUS OF
Puerto Rico, S. Doc. No. 108, 89th Cong., 2d Sess. 593-602 (1966) (Dr. Alvin Mayne)
(statehood would require greater contribution to federal purse, and labor costs would in-
crease prohibitively if federal minimum wage laws applied to island). But see id. at 623-35
(Arthur Burns) (statehood for Puerto Rico is economically feasible).
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seabed rights denied to any of the fifty states at their admission to the
Union,” it would probably meet with opposition based on the “equal
footing doctrine.”® That doctrine “prevents extension of the sover-
eignty of a State into a domain of political and sovereign power of the
United States from which the other States have been excluded” when
the state enters the Union.? Although the Supreme Court in Alabama
v. Texas® held that Congress has the power under the property clause
of the Constitution to grant existing states unequal seabed rights,?

7. See pp. 832-33 infra (discussing United States v. Texas, 339 U.S. 707 (1950), which
vested seabed rights in federal government at state’s admission because of equal footing
doctrine).

8. See note 9 infra.

Another objection involves a possibility that the Puerto Rican government might seek
to favor its citizens in granting rights to exploit the seabed. See Mining Law of 1975, P.R.
Laws ANN. tit. 28, § 117(14) (Supp. 1977) (requiring every person who leases right to
extract commercial minerals to agree that “insofar as economically possible, persons
residing in Puerto Rico be employed for the works originating and carried out under
such lease, and that such persons be trained in such operations as require technical
skills”). Puerto Rico as a state, however, would be subject to challenges of such actions
based on the privileges-and-immunities and equal protection clauses. U.S. ConsT. amend.
X1V, § 1; see, e.g., Toomer v. Witsell, 334 U.S. 385, 395-403 (1948) (South Carolina
licensing scheme discriminating against nonresident fishermen declared invalid under
privileges-and-immunities clause); Alexandria Scrap Corp. v. Hughes, 391 F. Supp. 46,
56-58 (D. Md. 1975) (Maryland statute requiring processors to have office in state con-
trary to equal protection clause). It is beyond the scope of this Note to discuss the
propriety of such favoritism by a state toward its own citizens.

9. United States v. Texas, 339 U.S. 707, 719-20 (1950) (plurality opinion). The equal
footing requirement first appeared in the Northwest Ordinance of 1787, see 1 THE
DocUMENTARY HISTORY OF THE RATIFICATION OF THE CoONSTITUTION 168 (M. Jensen ed.
1976) (quoting Ordinance in full), as a condition demanded by Virginia for its cession
of western lands to the Union, see Hanna, Equal Footing in the Admission of States, 3
Bavror L. Rev. 519, 523 (1951) (history of equal footing clause). Beginning with the
admission of Tennessee in 1796, all states were admitted using the equal footing clause. Id.

Congressional concern and belief in the necessity for “equality” of states was quite
evident when Hawaii attempted, during its statehood negotiations, to secure control over
the seabed between its islands and was rebuffed by equal footing arguments. See State-
hood for Hawaii: Hearings on S. 49, S. 51 & H.R. 3575 Before the Senate Comm. on In-
terior and Insular Affairs, 83d Cong., 1st & 2d Sess. pt. 2, at 40-53 (1954) (history of
Hawaii’s demands and their resolution). Hawaii finally agreed to accept a condition in
its act of admission that the Submerged Lands Act of 1953 “shall be applicable to the
State of Hawaii, and the said State shall have the same rights as do existing states there-
under.” Id. pt. 3, at 725.

It seems probable that similar equal footing arguments will arise during Puerto Rico’s
negotiations over statehood because it is so often assumed that entering the Union would
automatically require relinquishment to the federal government by the island of its rights
to seabed resources. See, e.g., O’ Toole, Offshore Qil Issue Raised in P.R. Proposal, Wash.
Post, Jan. 2, 1977, at A2, col. 3 (President Ford's statehood proposal may have been
motivated by desire to federalize island’s offshore resources); Passalacqua Christian, supra
note 3 (island’s rights over seabed would disappear if it became state; under statehood it
would be entitled to only. three miles under United States laws). Finally, precedent in-
dicates that opposition by existing states or the executive might arise if the island were
granted disproportionate rights. See notes 101 & 102 infra.

10. 347 U.S. 272 (1954) (per curiam).

11. Id. at 273; see U.S. Const. art. IV, § 3, cl. 2 (“The Congress shall have Power to
dispose of and make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United States . .. ."”)
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the Court has not directly addressed the question whether the equal
footing doctrine permits Congress to grant rights to an incoming state
that exceed those granted to any existing state at its admission.*?

This Note suggests a new historical analysis of the equal footing
doctrine that demonstrates that the doctrine poses no barrier to such
an extensive seabed grant upon Puerto Rico’s admission into the
Union. The Note defines the submerged lands issues left unsettled by
the case law, and derives a framework for the equal footing doctrine
from a historical analysis of submerged lands and equal footing cases.
It then applies this framework to Puerto Rico’s claims and demon-
strates that Congress may, without violating the equal footing doc-
trine, cede seabed rights to the island on admission.*® Finally, the Note
suggests considerations for the language of such an agreement and
defines its limitations.

I. The Allocation of Seabed Rights

In a long line of cases,’* the Supreme Court has invoked the equal
footing doctrine to vest control over the seabed in the federal govern-
ment.?® Although their reasoning and results have been subjected to
numerous criticisms,*¢ the cases retain their precedential value.!” The

12. See pp. 832-33, 838 infra.

A mere expectancy or even a promise of seabed control after admission would not be a
sufficient guarantee for Puerto Rico as it commits itself to the irrevocable status of
statehood. Seabed rights are inextricably tied to the other economic and political issues
surrounding Puerto Rican statehood. See note 6 supra. The grant of seabed rights must
be simultanecous with admission. See Passalacqua Christian, supre note 3 (admission to
Union without full seabed rights would be “cruel jest” on Puerto Rican people).

13. The present Governor of Puerto Rico, Carlos Romero Barcelo, has declared that
if his party is returned to power in 1980, he will pursue a plebiscite for statehood the
next year. NEWSWEEK, Sept. 11, 1978, at 35. In order to make an objective and informed
decision concerning their future, the Puerto Rican people need to understand the dif-
ference between the constitutional and the political prices that statehood would require.
The equal footing framework developed in this Note can be applied to test the constitu-
tional basis of any condition for admission demanded by Congress or by Puerto Rico.

14. See, e.g., United States v. Texas, 339 U.S. 707 (1950); United States v. Louisiana,
339 U.S. 699 (1950); United States v. California, 332 U.S. 19 (1947).

15. See pp. 831-33 infra.

16. See, e.g., Hanna, The Submerged Land Cases, 3 BavLor L. Rev. 201, 204 (1951)
(“few judicial decisions . . . contrary to the expressed views of more well-informed
lawyers"”); Naujoks, Title to Lands Under Navigable Waters, 32 MarqQ. L. Rev. 7, 87
(1948) (“United States Supreme Court is wrong . . . in holding that the Federal Govern-
ment has paramount rights to the tidelands”). But see Clark, National Sovereignty and
Dominion Over Lands Underlying the Ocean, 27 TeX. L. Rev. 140, 141 (1948) (“historical,
political and practical” reasons exist for federal dominion over seabed).

17. See United States v. Maine, 420 U.S. 515, 519, 524 (1975) (reaffirming reasoning
and results of cases vesting rights over seabed in federal government). A Special Master
appointed by the Court to take and review evidence in Maine found that the historical
conclusions of the submerged lands cases were correct. Report of Albert B. Maris, Special
Master, at 75-81, United States v. Maine, 420 U.S. 515 (1975) [hereinafter cited as Special
Master’s Report]. The Court in Maine accepted the Master’s findings. 420 U.S. at 522-25.
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cases merit careful analysis, because the Court has never explicitly
decided whether the equal footing doctrine is a constitutional limita-
tion on the power of Congress to set the terms for admission into the
Union and, if so, whether this limitation precludes Congress from
granting disproportionate seabed rights to an incoming state.

Until the 1940s, the leading authority concerning states’ rights to
control over the seabed was the 1845 case of Pollard’s Lessee v. Hagan.*
Pollard held that because Alabama had been admitted to the Union
on an “equal footing” with the other states, it was entitled to the same
rights of sovereignty and jurisdiction over shorelands as were possessed
by the original states.?® For over a century Pollard stood for the broad
proposition that states owned title to all “navigable waters, and the
soils under them”?® within their historic boundaries.?* A series of
Supreme Court decisions from 1947 to 1950, the Tidelands Cases,**

18. 44 U.S. (3 How.) 212 (1845). In Pollard, the Court rejected plaintiff’s claim to
certain shorelands based on a federal patent issued after Alabama’s admission into the
Union. Plaintiff had argued that the United States in Alabama’s compact of admission
retained ownership of the lands. Id. at 220-21.

19. Id. at 228-29. The Court held that, at the time of the American Revolution, * ‘the
people of each state became themselves sovereign,”” and possessed the absolute right to
all navigable waters and soils within the colony. Id. at 229 (quoting Martin v. Waddell,
41 U.S. (16 Pet.) 367, 410 (1842)). The independent colonies retained this sovereign right
at the formation of the Union. Id.

The Court in Pollard also invoked the premise that the federal government could not
permanently hold or condemn lands within the boundaries of a state without the state’s
express consent. Id. at 223. The Constitution reserved title to “shores of navigable waters,
and the soils under them” to the original states, Id. at 230. Alabama was admitted on an
equal footing, because the Court imputed to the state at the time of its admission
ownership of and sovereignty over all lands that it did not explicitly cede to the federal
government in its compact of admission. Id. at 223. The Court found that a provision
reserving for the United States waste and unappropriated lands (public lands) did not
include shorelands, and that a condition concerning freedom of navigable waters was
only a “regulation of commerce” and did not confer property rights on the United
States. Id. at 230. Therefore, the federal patent to plaintiff was invalid. Id.

It was not until 1875, in Kohl v. United States, 91 U.S. 367 (1875), that the Supreme
Court held that the power of eminent domain was inherent in sovereignty and that,
consequently, in order to implement its constitutional functions, the United States could
condemn lands within a state without the state’s consent. Id. at 373-74. In United States
v. Texas, 339 U.S. 707 (1950), the Court plurality further held that an express state grant
at admission was not necessary in order for a state to relinquish title to the United
States. Id. at 718.

20. 44 US. (3 How.) at 230.

21. Pollard actually held that states owned title to all “shores of navigable waters, and
the soils under them.” Id. (emphasis added). Nevertheless, subsequent cases interpreted
Pollard to mean that a state owned title to all tide waters and their beds within the
state’s territorial boundaries. See, e.g., The Abby Dodge, 223 U.S. 166, 175 (1912); Mc-
Cready v. Virginia, 94 U.S. 391, 394-95 (1876). For a general history of cases relying on
the Pollard rule, see Naujoks, supra note 16, at 21-37.

22, “Tidelands” is a misnomer given to three submerged lands cases—United States v.
Texas, 339 U.S. 707 (1950), United States v. Louisiana, 339 U.S. 699 (1950), and United
States v. California, 832 U.S. 19 (1947). See Hyder, United States v. California, 19 Miss.
L.J. 265, 265 & nn.2-3 (1948) (Tidelands Cases involved lands under tide waters and not
tidelands, lands covered and uncovered by ordinary tide).
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