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Honorable Members of the United States Senate Judiciary Committee Subcommittee on
the Constitution:

Thank you for the opportunity to appear before this Committee. There remains
considerable doubt about America’s system of capital punishment. Although we have now
executed 1100 people in this country during the last 30 years,' there are fundamental
problems with the fairness, reliability and propriety of the death penalty in state and federal
courts. In the last few years, we have uncovered a shocking rate of error in death penalty
cases. Nearly 130 death row prisoners have been released from death row after being proved
innocent or exonerated.” Hundreds of other death row prisoners have had their convictions
and death sentences overturned after it was established that they were illegally convicted or
sentenced.’ Most disturbingly, there has been evidence that innocent people may have been
executed.* These problems with capital punishment have lead to a decline in the rate of
executions and a decrease in the death sentencing rate in recent years.” A few months ago,
New Jersey became the first state since the 1960's to completely abolish capital punishment.
However, capital punishment remains a costly and dominant feature of the state and federal
criminal justice system.

Many jurisdictions have implemented no reforms or review of their death penalty
schemes and the practice of executing prisoners and imposing death sentences goes on
without much reflection or review. Perhaps the single most significant problem with the
administration of capitgl punishment is the inadequacy of indigent defense for capital
defendants. Without competent and skilled counsel in death penalty cases, there can be no
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reliability or fairness in the outcomes of these proceedings.

Last month, I testified as an expert in a death penalty case in Oklahoma where a court
was examining whether James Fisher had received adequate legal assistance at his capital
trial. It was my second trip to Oklahoma on this case. Ten years ago, a federal appeals court
reversed Mr. Fisher’s capital murder conviction and death sentence because his appointed
counsel maintained a trial schedule “so heavy he sometimes would finish one case in the
morning and begin trying a new case in the afternoon while the jury was still deliberating.”®
He was completely unfamiliar with the State’s evidence and witnesses, conducted no
investigation for Mr. Fisher, and called no witnesses. At the penalty phase, counsel called
no witnesses and waived opening and closing arguments.” Not surprisingly, Mr. Fisher was
sentenced to death.

At his new trial in 2005, Mr. Fisher was represented by counsel who was abusing
alcohol and suffering from drug addiction. This attorney was suspended from the practice
of law and entered a rehab facility three months after Mr. Fisher’s trial. At trial, the lawyer
presented none of the available evidence or witnesses who could have assisted Mr. Fisher.
Prior to trial, the lawyer got angry at Mr. Fisher, called him derogatory names and asked the
guards to remove Mr. Fisher’s handcuffs so he could “kick his ass.”® When Mr. Fisher
complained to the court and insisted he would rather represent himself than be represented
by his new counsel, he was barred from court during the trial. Mr. Fisher was therefore not
present during his trial, when his impaired lawyer presented almost none of the available

evidence and he was found guilty and sentenced to death.



Legal Assistance for Capital Defendants at Trial is Inadequate

Unfortunately, examples of inadequate representation are not exceptional. Alabama
has no state public defender offices and trial judges appoint counsel, many of whom have
little training or experience in capital litigation. Of the 203 people currently on Alabama’s
death row, more than half (59%) were represented by appointed lawyers whose compensation
for preparing the case was capped at $1000 by state statute.” There are very few mitigation
experts or investigative services available and even though compensation has improved in
recent years, compliance with the ABA Guidelines on Adequate Representation in Capital
Cases is almost never accomplished.

There are people on death row in Texas who were defended by attorneys who had
investigative and expert expenses capped at $500."° In some rural areas in Texas, lawyers
have received no more than $800 to handle a capital case.'’ People still on Virginia’s death
row were provided lawyers who were effectively paid an hourly rate of less than $20 an
hour."” In Pennsylvania, there are currently death row prisoners who were sentenced to death
in Philadelphia in the 1980s and 1990s when 80% of the capital cases were handled by
appointed lawyers who received a flat fee of $1700 plus $400 for each day in court.”® Similar
restrictions can be found in many states, especially in states where the death penalty is
frequently imposed.'*

Underfunded indigent defense has predictably caused flawed representation in many
cases with corresponding doubts about the reliability and fairness of the verdict and sentence.
Indigent accused facing execution have been represented by sleeping attorneys,'’ drunk
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attorneys,'® attorneys who are almost completely unfamiliar with trial advocacy, criminal
defense generally, or death penalty law and procedure in particular,'” and attorneys who
otherwise cannot provide the assurance of reliability or fairness in the client’s conviction and
death sentence.

Even in states where there are public defender systems, funding and compensation for
attorneys remains low and resources for investigation and experts is scarce.

Lawyers who are appointed to capital cases often do not have the resources, training
and experience necessary to defend such a case. Capital cases involve different and complex
investigative, preparation, and trial methods than other criminal cases.'® Lawyers who are
not aware of these differences cannot be as effective. This becomes especially important
during the penalty phase when defense counsel should present mitigating evidence. Lawyers
with insufficient time, resources, or training will not know the best way to proceed in the
penalty phase, denying indigent capital defendants an effective and compelling mitigation
presentation.

The states with the most active death rows are those that have historically poor records
of providing competent counsel to people accused of capital crimes."” In such a system, the
risk of wrongful convictions and error is unacceptably high. I currently represent Anthony
Ray Hinton who is an innocent man who has been on Alabama’s death row for 21 years. Mr.
Hinton was charged with two separate shooting murders that occurred during robberies at
two fast food restaurants. There were no eyewitnesses and fingerprints found at each crime

scene did not match Mr. Hinton. The only evidence linking Mr. Hinton to the murders was



a victim in a third shooting who misidentified Mr. Hinton. He was never charged with this
third crime, but State lab technicians said that bullets recovered from all three crimes were
fired from the same gun and matched a weapon recovered from Mr. Hinton’s mother.?’ The
State conceded at trial that there was no connection between the murders and Mr. Hinton
other then the weapon match, and the State has repeatedly acknowledged that without a
weapon match, Mr. Hinton should be released.?’

Beyond that, at the time of the third shooting, Mr. Hinton was working in a locked
warehouse 15 miles from the crime scene.?” His supervisor and other employees confirmed
his innocence when they testified to this, as did a polygraph test given by the police.
However, Mr. Hinton was still prosecuted for capital murder and the judge would not admit
the exculpatory polygraph test at trial.”> Mr. Hinton, who is poor, received court-appointed
counsel whose compensation for preparing the case was capped at $1000 by Alabama law.**
This lawyer did not receive adequate funds to hire an expert to challenge the State’s faulty
gun evidence or to fully develop evidence of Mr. Hinton’s innocence. Mr. Hinton was
convicted and given two death sentences.

Since Alabama is the only state in the country that does not provide legal assistance
to death row prisoners after their convictions are affirmed,”” Mr. Hinton desperately tried to
find his own volunteer legal assistance to prove his innocence, and my office ended up
volunteering to take on his case.

At a State postconviction hearing in 2002, three of the country’s top gun experts
testified that they concluded that the crime bullets could not be matched to the weapon
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recovered from Mr. Hinton’s mother and that the State had erred in making that claim.?® It
was also revealed that the State pressured witnesses into giving false statements implicating
Mr. Hinton.”” The trial court, however, did not rule on Mr. Hinton’s evidence of innocence
for two and a half years and then signed an order prepared by the State denying relief, in part,
because the evidence of innocence was presented too late.”® The Court of Criminal Appeals
upheld Mr. Hinton’s conviction in a 3-2 decision.”® This again shows how important it is
that trial counsel be given the resources to hire experts and conduct thorough investigations.
As a result of this inadequate representation, many people are illegally and wrongly
convicted and sentenced to death.

The effort to provide adequate legal assistance to capital defendants has proved to be
unobtainable in many states and there is a tremendous need for dramatic reform. The failure
to provide consistent, reliable legal assistance to capital defendants has deeply compromised
and weakened the integrity of the entire criminal justice system and more must be done to

confront this problem.

Legal Representation on Direct Appeal

This week my office will file a motion in the Alabama Supreme Court begging that
court to permit yet another death row prisoner’s direct appeal to be heard after an appointed
lawyer failed to file necessary appeal papers or a brief, potentially forfeiting all constitutional
claims and appellate review for this condemned prisoner. This is the third case in the last
two years where a death row prisoner’s appointed lawyer has failed to file a brief or an
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appeal in the initial review process.

As stated previously, Alabama has no state public defender or appellate defender
offices and trial judges appoint counsel for death row prisoners in the initial direct appeal
process, most of whom have little training or experience in appellate capital litigation.
Compensation for these lawyers is capped at $2000.*° This includes the appeal and the
petition for writ of certiorari to the Alabama Supreme Court.”! This low compensation,
combined with insufficient training and experience, often leads to inadequate lawyering.

For instance, some appointed lawyers do not seek oral argument or file reply briefs
in response to the State, which is represented by a unit of capital litigation specialists who
are funded by the state to prosecute capital cases on appeal. In one case, last November, an
11-page brief was filed on behalf of a death row prisoner by appointed counsel with no
discernible issues presented.”? Although the Court of Criminal Appeals told counsel during
oral argument that the brief was “scant,” it would not accept additional briefing our office
prepared when we tried to intervene.

This is not an isolated incident. Lawyers often fail to adequately represent their
clients on appeal and fail to file the required and necessary paperwork. In another case in
Alabama, a lawyer moved his office and failed to notify either the court or his client.
Because of this, he did not receive notice that his application for rehearing had been
overruled, and so he missed the deadline for filing an appeal to the Alabama Supreme Court,
and consequently was denied appellate review.*

In the absence of a statewide public defender system, appointed lawyers who do not
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receive adequate compensation often untimely forfeit their clients’ rights.  Appellate
representation involves reading through the trial transcript, which can be thousands of pages,
conferring with the client, and researching and writing legal pleadings. These tasks require
hundreds of hours of work. Because of compensation limits, attorneys who represent inmates
on direct appeal are forced to either work for free or refuse to provide critically important
work.

After Congress passed the AEDPA in 1996, the primary responsibility for ensuring
that capital murder convictions and death sentences are constitutionally imposed shifted to
state appeal courts on direct review. Yet, in too many jurisdictions review of these cases is
fundamentally undermined by the failure of states to provide adequate legal assistance to the
poor.

No Right to Counsel in State Postconviction

Deficiencies in state systems result in wrongful convictions and unreliable verdicts
and sentences that must be corrected and addressed in postconviction proceedings. However,
state postconviction proceedings in many states are non-responsive to these problems and
even less reliable than the state trial process. Alabama does nothing to provide any
incarcerated person counsel for postconviction review. If a condemned prisoner can get a
petition timely filed within the statute of limitations, the court has the discretion to appoint
a lawyer, but the lawyer’s compensation is limited to $1000 for the entire case.*® Lawyers
do not want, and generally will not accept, those appointments. Furthermore, there is no
financial incentive for é lawyer to do voluntary, uncompensated work assisting a condemned
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inmate to draft and file a postconviction pleading.

Despite the fact that Alabama now has the fastest-growing death row population in
the United States,” it has no postconviction public defender office. Alabama appoints no
lawyers to represent death-sentenced inmates at the conclusion of an unsuccessful direct
appeal. Itprovides no paralegal or other aid at the prisons to enable death-sentenced inmates
to collect the factual information and draft the pleadings necessary to obtain judicial
consideration of constitutional claims based on facts outside the trial record. It also
maintains no central agency to monitor the progress of capital postconviction cases, assist
in recruitirig volunteer counsel, or give volunteer counsel needed technical support.

Alabama’s failure to provide any legal assistance to death-row inmates forces those
inmates who cannot find volunteer lawyers to file State postconviction petitions pro se.
Inadequate legal assistance is especially problematic because the Alabama postconviction
process, which is governed by Rule 32 of the Alabama Rules of Criminal Procedure, is
marked by strict pleading requirements, inflexible filing deadlines, elaborate preclusion
doctrines, and other technical pitfalls that cannot practicably be navigated without highly-
skilled counsel.*®

The Alabama Attorney General’s Office routinely moves to dismiss claims in petitions
filed by death row prisoners on procedural grounds such as lack of specificity, lack of factual
development, and failure to comply with complex procedural rules that are not well
understood. Lacking the ability to interview witnesses, gather records, or investigate factual
questions before filing, (let alone the legal skills to understand what form of allegations will
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make a pleading “sufficiently specific” to satisfy Rule 32.6(b)(requiring a “clear and specific
statement of the grounds upon which relief is sought, including full disclosure of the factual
basis of those grounds)) prisoners without skilled counsel are atrisk of summary dismissal.’’

Moreover, death row prisoners cannot typically obtain independent judicial
factfinding or decisionmaking in State postconviction proceedings without the assiduous
efforts of competent and dedicated counsel. Many prisoners executed by Alabama have had
constitutional claims that were barred from federal review because they could not obtain
adequate legal assistance in State postconviction proceedings.

Many prisoners currently on death row have faced similar situations. For example,
Christopher Barbour was forced to file a State postconviction petition pro se on March 4,
1997. The judge then appointed counsel, who represented Mr, Barbour at an evidentiary
hearing on March 18, 1998. Appointed counsel did not file a post-hearing brief or proposed
order and never filed a notice of appeal after Mr. Barbour’s petition was denied on April 21,
1998. The State did not provide counsel for an appeal, and Mr. Barbour therefore lost his
State postconviction claims by default. It is important to note, however, that, in Alabama,
the fact that a prisoner is without counsel when the default occurred does not excuse the
default.’® So, the Alabama Supreme Court ordered Mr. Barbour’s execution on May 25,
2001.% Just two days before this date, volunteer counsel obtained a stay from the United
States District Court for the Middle District of Alabama.*

Postconviction proceedings are often the first and only opportunity for prisoners to
make many federal claims, including ineffective assistance of counsel, juror misconduct, and
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Brady violations. These claims require discovgry and pleading of facts not in the trial record,
and they require familiarity with State postconviction procedure. It is very difficult for
prisoners to bring these claims effectively without legal assistance.

The Supreme Court has consistently recognized the need for counsel in criminal
proceedings. Starting in 1932 with Powell v. Alabama, the Court recognized counsel as
“fundamental” to due process.*' This should extend to postconviction proceedings where the
constitutional rights that the claims are based on, such as effective assistance of counsel, are
central to the criminal justice system. “Lawyers in criminal courts are necessities, not

”# Without counsel to represent indigent people accused of capital crimes, justice

luxuries.
is not served. Former Alabama judges acknowledged this fact as amici in support of Mr.
Barbour after the 11th Circuit ruled there was no right to counsel in postconviction
proceedings, which would have prevented defaults like Mr. Barbour’s.* These four judges,
three of whom had been Alabama Supreme Court justices, wrote to the court that it is not
acceptable that innocent people are convicted and sentenced to death, which happens in
Alabama due to a lack of sufficient counsel.* Without counsel in postconviction
proceedings there are instances where justice simply is not served.”” This is especially true
when many of the people who are innocent are not exonerated until the later stages of the
process that become increasingly hard for indigent Alabama inmates to get to. Thus, it is
hugely important that there is a system in place to provide counsel to indigent people accused
of capital crimes even in postconviction proceedings so that Constitutional claims are not lost

due to lack of legal assistance.
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Conclusion

Effective legal counsel is essential to a fair and reliable criminal justice system.
Without it, countless number of people are convicted and sentenced to death without ever
having a competent, fair, reliable trial. Currently, representation in capital cases is
inadequate. Too often, prisoners are required to find their own volunteer counsel to right the
errors that have been committed by trial counsel. When some of the most fundamental
claims, including ineffective assistance of counsel and Brady violations, are left unheard
because of ineffective counsel or lack of counsel, our criminal justice system cannot be fair
and reliable. This leads to many innocent people being convicted and having no ability to
seek relief. Federal habeas and State postconviction plays an important role in making sure
that tragic errors in capital cases are not insulated from correction that is required by the
United States Constitution. Competent counsel is necessary to navigating this appellate
process.

Even before that point, though, it is imperative that trial counsel investigates and
researches adequately and is given the resources and compensation to be able to do this
thoroughly. It is also hugely important that trial counsel that is appointed is trained and
experienced in capital cases and is not someone who is unwilling or unable to take on and
do the work required of a capital case.

I appreciate this Committee’s time and attention to these very important matters.
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Bryan Stevenson is the Executive Director of the Equal Justice Initiative.
in Montgomery, Alabama and also a Professor of Law at the New York
University School of Law. His representation of poor people and death row
prisoners in the deep south has won him national recognition. He and his staff
have been successful in overturning dozens of capital murder cases and death
sentences where poor people have been unconstitutionally convicted or
sentenced. Mr. Stevenson has been recognized as one of the top public interest
lawyers in the country. His efforts to confront bias against the poor and people
of color in the criminal justice system have earned him dozens of national
awards including the National Public Interest Lawyer of the Year, the ABA
Wisdom Award for Public Service, the ACLU National Medal of Liberty, the
Reebok Human Rights Award, the Olaf Palme Prize for International Human
Rights and the prestigious MacArthur Foundation Fellowship Award Prize. He
is a graduate of Harvard Law School and the Harvard School of Government.
He has published articles on race and poverty and the criminal justice system,
and manuals on capital litigation and habeas corpus. Visit www.eji.org.



