












































F.3d 336 (5th Cir. 2001); see also Texas Defender Service, A STATE OF DENIAL: TEXAS JUSTICE
AND THE DEATH PENALTY, 89-95 (2000), http://texasdefender.org/state%200f%20denial/Chap6 .pdf
(discussing capital cases in which counsel slept through trial and the defendant was sentenced to
death), last visited April 1, 2008.

16. See, e.g., Guy v. Cockrell, 2002 WL 32785533 at *4 (Sth Cir. July 23, 2002)(trial counsel
conceded using cocaine during capital trial); Haney v. State, 603 So.2d 368, 377-78 (Ala. Crim.
App. 1991)(affirming death sentence even though trial had to be suspended for a day because the
appointed defense lawyer was too drunk to go forward); see also Texas Defender Service, LETHAL
INDIFFERENCE: THE FATAL COMBINATION OF INCOMPETENT ATTORNEYS AND UNACCOUNTABLE
CourTs 38-39 (2002), http://texasdefender.org/chapters.pdf, last visited April 1, 2008.

17. See James S. Liebman, The Overproduction of Death, 100 CoLuM. L. Rev. 2030, 2104-2109
n.175-190(2000)(discussing numerous examples of incompetent lawyers appointed to handle capital
cases and studies documenting the inexperience and incompetence of attorneys appointed to
represent capital defendants in most death penalty states); Texas Defender Service, A STATE OF
DENIAL: TEXAS JUSTICE AND THE DEATH PENALTY, 79-98 (2000),
http://texasdefender.org/state%2001%20denial/Chapé.pdf, last visited April 1, 2008.

18. See Sean D. O’Brien, Capital Defense Lawyers: The Good, the Bad, and the Ugly, 105 MICH.
L. Rev. 1067, 1075 (2007)(book review)(reviewing Litigating in the Shadow of Death: Defense
Attorneys in Capital Cases by Welsh S. White).

19. Id. at 1086 (citing James S. Liebman, Jeffrey Fagan & Valerie West, A Broken System, Part II:
Why is There So Much Error in Capital Cases and What Can Be Done About It 11 (2002), available
at http.//www2.law.columbia.edu/brokensystem2/report.pdf, last visited April 2, 2008).

20. Trial Transcript, Hinton v. State, No. CC-85-3363, 3364 (Jefferson Co. Cir. Ct.) at R. 33-34,
423-24, 836, 1724; Postconviction Transcript, Hinton v. State, No. CC-85-3363.60, 3364.60
(Jefferson Co. Cir. Ct.) at PC. 2485-90. At trial, two Alabama Department of Forensic Science
(“DFS”) witnesses wrongly concluded that bullets recovered from the three crimes could be linked
- to a single weapon and that the weapon was found in the home of Mr. Hinton’s mother. The State
withheld DFS reports which made it clear that the DFS witnesses could not reliably match the
recovered bullets in this case to a single weapon or to Mr. Hinton. The suppressed evidence would
have clearly impeached the DFS witnesses and prevented a wrongful conviction. Postconviction
Transcript, Hinton v. State, No. CC-85-3363.60, 3364.60 (Jefferson Co. Cir. Ct.) at PC. 2485-90.

21.1d. atR. 33-34, 423-24, 836, 1724, 827-28, 836.

22. Mr. Hinton presented evidence that he was working when the crime took place at 12:14 a.m. His
supervisor and other employees confirmed that Mr. Hinton arrived at work at 11:57 p.m. on the night
of the third offense, clocked in at 12:00 a.m., was given his work assignment at about 12:10 a.m.,
was checked on by his supervisor around 12:40 a.m., and was closely supervised during his six-hour
shift. Id. at R. 1023, 1345, 1350, 1396, 1398.
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23. Trial Transcript, Hinton v. State, No. CC-85-3363, 3364 (Jefferson Co. Cir. Ct.) at R. 2025-28,
2150-53.The polygraph test exonerated Mr. Hinton of any involvement in any of the three crimes.

24. ALA. CODE § 15-12-21(d)(1999).

25. See Brief for the Constitution Project as Amicus Curiae in Support of Petitioners, at 2-3, Barbour
v. Allen (2007) (No. 06-10605).

26. See Hinton v. State, _ So.2d _,2006 WL 1125605 at *13-15 (Ala. Crim. App. Apr. 28, 2006)
27. See id. at *21-22.

28. The State filed no legal response to Mr. Hinton’s arguments after the evidentiary hearing.
Instead, the State simply gave the judge a 144-page order to sign, which actually was a computer
disk containing an order to be signed. After two and a half years, the judge signed the State’s order
without making any changes.

29. Hinton v. State, __ So.2d __, 2006 WL1125605 (Ala. Crim. App. Apr. 28, 2006).

30. Ala. Code. Ann. 15-12-22(d)(3)(1975).

31. Id.

32. See Brief and Argument of Appellant, Billups v. Alabama (No. CR-05-0773). See Appendix A.

33. In August 2005, the Alabama Court of Criminal Appeals affirmed Michael Carruth’s capital
murder conviction and death sentence. Carruth v. State, 927 So.2d 866 (Ala. Crim. App. 2005). A
timely application for rehearing was filed. While that application was pending, Mr. Carruth’s
appointed counsel, Steve Guthrie, moved offices and did not inform the Alabama Court of Criminal
Appeals or Mr. Carruth ofhis change of address. Consequently, neither Mr. Guthrie nor Mr. Carruth
learned that the court overruled Mr. Carruth’s rehearing application in October 2005 and did not
know that the time for appealing to the Alabama Supreme Court had expired fourteen days later.

34. Alabama law limits compensation to appointed counsel in State postconviction cases to $1000
per case. ALA. CODE § 15-12-23 (1975)(as amended by Act 99-427(1999).

35. According to the Bureau of Justice Statistics, Alabama has led the nation in the rate of new death
sentences for the last five years. In 2006, Alabama sentenced six times more people to death than
Texas. See Bureau of Justice Statistics, Capital Punishment 2006, Statistical Tables,
http://www.ojp.usdoj.gov/bjs/pub/html/cp/2006/tables/cp06st04.htm, last visited April 1, 2008;
Bureau of Justice Statistics, Capital Punishment Statistics, http://www.ojp.usdoj.gov/bjs/cp.htin, last
visited April 1, 2008.

36. This has lead to at least seven death row prisoners in the last few years in Alabama having to
navigate state postconviction proceedings without the assistance of volunteer counsel. All of these
prisoners either have their cases dismissed or are otherwise precluded from state court review as a
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result of their inability to obtain adequate legal assistance.

37. Unrepresented condemned inmates may also fall afoul of technical rules. An example is the case
of Joseph Smith. On September 27, 2002, Mr. Smith filed a pro se State postconviction petition in
the Mobile County Circuit Court after he was unable to find volunteer counsel. The State moved to
dismiss Mr. Smith’s petition and sent a letter to the circuit judge asserting that it was unnecessary
to appoint counsel for Mr. Smith: “Typically, the State would not file a motion to dismiss a Rule 32
petition when the petitioner is on death row until an attorney has been appointed. This case,
however, is different because the statute of limitations has expired. While the State has no objection
to the appointment of counsel for Smith, the appointment of counsel would not change to [sic] fact
that Smith filed an untimely Rule 32 petition that is due to be summarily dismissed.” State’s Letter
of Oct. 7, 2002, to Hon. James C. Wood, in Smith v. State, Mobile Co. Cir. Ct. No. CC-98-2064.
Without appointing counsel, the circuit judge subsequently signed the State’s proposed order
dismissing Mr. Smith’s pro se State postconviction petition as untimely. Smith v. State, order of Oct.
9, 2002.

38. See Culotta v. Mitchem, 2006 WL 752947 (M.D. Ala. March 22, 2006)(citing Coleman v.
Thompson, 501 U.S. 722 (1991)).

39. Barbour v. Haley, 145 F. Supp. 2d 1280, 1282 (M.D. Ala. 2001).
40. 1d.

41. Powell v. Alabama, 287 U.S. 45 (1932).

42. Gideon v. Wainwright, 372 U.S. 335 (1963).

43. See Brief of Amici Curiae Alabama Appellate Court Justices and Bar Presidents in Support of
Petition for a Writ of Certiorari, Barbour v. Allen (2007) (No. 06-10605)(on behalf of Former
Alabama Supreme Court Justices Douglas Johnstone, Ernest Hornsby, and Ralph Cook, and former
Alabama Court of Appeals Judge William Bowen); see also Barbour v. Haley, 471 F.3d 1222 (11th
Cir. 2006). The Supreme Court denied certiorari. Barbour v. Allen, 127 S.Ct. 2996 (2007).

44.1d. at 1, 18-20.

45.1d. at 19.
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STATEMENT OF THE CASE

The appellant .was indicted by the Grand Jury of

‘Jefferson County, Alabama, on October 22, 2004, charged .with

capital murder in a thirteen—count indictment:

Four counts of.murder‘during'the coufse of a robbery in
violatibn of gection 13A-5~40(a) (2)of the Alabama Crimiﬁal
Co@e; ‘ .
.Four counts of murder during kidnapping in violﬁtion of
section 13A—5—{10—{a) (1) of the Alabama Criminal Code;

Fouxr éounts of murder during a bﬁrglary in violation of
section 13A-5-40(a) (4) of the Alabama Criminal Code, and;.
Oﬁéncount of murder; tWo o£ more peopla being killed‘in the

same scheme. or course of conduct, in violation of section

-13A-5-40(a) (10) of the Alabama Criminal Code.

A previocus indictment, returned on May 21, 20@4,
charéed the appellant with one count each éf murder in
violation of section i3Ar5—40(a)(10), muarder in.violation of
section 13A~5—4G(a)(1) and murder.in violation of section
138-5-40(a) (2) + '

Trial of the case begin on October 21, 2605 and, on

November 14, 2005, the jury found the appellant guilty on

all thirteen counts of the indictment. Thereafter, on.
Woveriber, 16, 2005, the jury recommended that the appellant
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be punished by death. 6n January 18, 2006, the appellant
was sentenced to death in accordance with the jury verdict.
A motion for new trial was heard and denied on May ‘12, 2006.
4This appeal follows. ) .
STATEMENT OF ‘THE FACTS

Evidence presented at trial showed tpat in Dgcember,
2003, Osman Valladares called Pablo Stuart at his apartment
and asked for a ride. (R-690) Stuart picked Véliadazes-up
and Valladares direcfed him to a house where the appellant
was. (R-693) When Studrt entered the house, Valladares and
some others were‘iﬁ.tﬁeAkitchen in the back:of the house.
Money And Marijuana were on.the taﬁle in the kitchen. (R~
€99) . -

After a few minutes, a man he now knows to be Cooper,

" put a gun to Stuart’s head. Then another man, he.knows now
as Parrish, came with a gun, a woman in the room pﬁlled a
gun and the appellant produced a gun. (R-704i The,menidrug
Stuart to the floor and begin to tape his hands and legs.-
Valladares was also bound. The men threatened to kill
Stuart and Valladares. (R=717) The appellant told
Vallaaares that he wanted dope or he woﬁld kill Stua;t.lz(R-
731) The appellant'forcedlValladareé to make a phoné call

- for that purpose. (R-733) .Then Stuért and Valladares were
taken to the basement of the housé and made to get into

2,
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Stuart;s car which had been moved into the basement:"l(kr

" 73B)

As.Parrish drbve behind them in another car, Cooper

' drove Stuart, Valladares and the appellant to Valladareéfﬂ.

apartment. (R-741) Once inside the apartment, Stuart and~?‘
valladares were untappeaAapd Valladares vas told toAcall
again to obtain drpbs. In about an hour,. two Méxicaﬁ males
arrived.at the apartment. (R-755) After looking at the
money ‘in the apartment, the two Megicans saild they'could gef
ébout.thirty—fiye pounds of marijuana and they left. (R-.
1581 ) L . . |

‘The men in the apartment ordered a pizza and, while
they waited for the pizzaiéo be deliveréd, Parrish was
stealing things from Valladéfes' apartment. tﬁ—?él)

Around eleveh of clock, the Mexicans returned .to the

apartment. They had a plastic container with them which

‘contained marijuana. (R-773} (R-768) Now there were four

Mexicans in the .apartment. (R-770) Cooper was on the
.couch, Parrish was hiding in the closed. (R—?%4)

Then thefappellang started shooting the»Mexicané. + {R—
774) Parrish came out éf the closet shootind. (R;776) "The
Mexicanfs had no time to defend thgmselves”.(R—777) Stuart
gnd Valiadares were able to escape the apﬁrtment. Stuart

ran into the woods. (R-773}




He saw the appellant, Cooper and Parrish leave the

. apartment with the container and leave the area'in the car

parrish had driven to the apartment. (R-779) Stuart, after

following the car for awhiie, went to'a police station and
reported the incident. When policé<arrived at the
apartment, they found foﬁr people dead. (R-674) The dead
were identified as Rafael Salcedo, fifteen years old,
Enrique Harquéz, sixfeen years old, Manuel Perez, twenty--

seven years old and Wilbur Gomez, twenty years old.

«

STANDARD OF REVIEW
. In all cases in wﬁich the death penalty'has been
imhose&,.ﬁhe court of criminal appeals Qhall notice any
plain error or defect in the proceedings under review..

Rule 45a, A.R.A.P

SUMMARY OF THE ARGUMENT

I. The-appellanf was- convicted of allvgouhts
contained in a multiplicitous indictment which mul%}plicity
- was prejudicial to him and which caused him to be, in
efféct, convicteaqand sentenced for the same crime multiple
times. »

4‘.

I

A

II. The appéllant-requested time and moﬁey,tb*éﬁtain'a'
nitigation expert to help with the penalty phase of his
trial which request was denied by the trial court. 4

III. Evidence of the.appellant being c§arged with
another murder was introduced, to his prejudicé, in the
péna}ty phase of the trial.

V;A Recordings of illegally obtained telephone calls
were ‘introduced dé;;nst the appeilant in the trial Qf the
case.

. VI, Apbe%lant’§ death sentence is unconstitutional in
that Alabama’s death penalty statute doesn’t sufficiently

narrow the group of offenders subjected to that penaity. .

ARGUMENT
I.

Rule 13.2{(d), Alabama Rules of Appellate Procedure,

" provides that “mﬁnnécessary allegations {contained in an

indictment] may be disregarded as surplusage, and, on motion

‘of the defendant, shall be stricken by the court if

prejudicial oxn prolix.” '

In this case, the appellant is charged with the murder
of féur people, The indictment charges.him with thirteen
violaéions of the criminal code. The appellant contends
that'thé gxcess éharges in the indictment are preju&iéial to
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him in that it has a psychological effect, it gives the-
impression to the jury that he is an especially,héinous
criminal. The egcess charges are prejudicial and pfolix,
wordy and, on motion of the deféndgnt (R—309), the exgéss
charges should'have been stricken.

- Appellant aiso argues here the double jeopardy issue
which arises wheré he {is coﬁvicted in several different ways
for tﬁe commission of the same crime. In BEx péfte Rice, jgg
S0.2d 143 (Ala. 1999}, the Alabama Supreme Court held that,
for example, S13A-6-2(a}(3), Ala. Code 1875, creates a
single offensa, even ;hoﬁgh it provides alternative methods
of proving tha'offense. &he supreme court also.held éhat
double jeopardy pfinciples prdhibit multiple éonviqtions aﬁd‘
multiple sentences for felony—murdér-if the convictionsAa;d
) Sentences,arise from a single kiiling;

II.
In this case the appellant’s reguest for money.and time

to hire a mitigaﬁion expert was denled by the court. In a

death pepalty case, whexrs, there being g conviction, the

jury, and then the sentencing judge, will weigh aggravating
‘and mitigating circumstances, to rot allow the appellant
.every opportunity to search for nitigating factors is

prejudicial and violative of his right to due process.

6.

<

EYR

- The appellant’s trial counsel has a constitqtioﬁil duty -

-to thoroughly investigate into mitigating evidence.

Williams v. Taylor, 529 U.S. 362, 369 (2600). In fact, in

‘Brownlee v. Haley, 306 F.3d 1043, 1074, 1079 (1i*" Cir.

2002), the defendant’s counsel was found to have been

,ineffective for failing to inéestigate and present

mitigating evidence.
. IIT.

In the penalty phase ¢f the trial of this case, the

trial court allowed into evidence testimony about a murder

for the commission of which the appellant had been charged,

but which case had not yet been tried. Such testimony was
prejudicial to the appellant and violated his right to due -
process. ' '

At first‘blush, appellant would base this aréument on
Rule 404 (b), Alabama Rules of Evidence. ™.Collateral
conduct is not admissiﬁle»when éffered to ﬁrove the’
character of a person and that'such person acted in
conformity'therewith on fhe occaslon in question.”
Cert&inly that.is the pﬁrpose of the State.ha&ing introduced
the evidence of tﬁg other murder,.to show thaﬁvthé-appgllant
1s a bad guy. ; )

But, the introduction of the evidence in the penalty .
rhase cf éhe.trial puts a spin on the-proposition; is the
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fact that appellant is chérged in ancther murder an
aggravating factor to be weighed ggainst any mitigating
evidence to determine his punishment. (The trial court, in
sentencﬁng, chose not to consider this evidence in his
weighing of factors, but fhe Jury still heard thg evidence
in méking its advisory decision and so the damage is stiil
done.}

In any case; the evidence of.a pendiné murder charge
seems irrelevant to the penalty phase in this case. The
renditioq of such evidence seems fap more prejudicial than
probative to a determination of the proper sentence in this
case. -

Iv.

In the trial of the case, tape recordlngs made of
telephone conversatlons between the appellant, the appellant
was in the Jefferson County Ja11,_ and other parties were
introduced into evidence to suggest that the appellant was
attempting to manipulate the testimony of potential defense
witnesses. (R-1880) The recérdings weie m;de Without the
‘permission of the appellant or any other party to .the '
conversation. The aﬁpellant objected to the introdﬁctioﬁ of
. the recordings. The trial court made its ruling,
apparently, based upon some -case law which suggested that
the appellant had no *right to privacy” while incarcerated.

8.

e b ot =+

Eavesdrcpping on a telephone by means of a wire tap or

- otherwise is a vlolatlon of the right of privacy. 41

" Am.Jur., 946; Rhodes v. Graham, 238 Ky. 225, 37 S.«.2d 46,

14 A.L.R.2d 771; McDaniel v. Atlanta Coca-Cola Bottling Co.;“”
60 Ga.App. 92, 2 5.E.2d 810. The evidence so obtained is
therefore illegal. - A -
Even if, for the sake of argument, the county
authoritles have the right to monitor telephone
conversations frxom the jail fc; the purpose of protécting?
the integrity of the security there,  the writer can fiﬁd.
nothing to indicate that recordings made fbrAthat ﬁu?p&se
are legal and reléQant.gvidence ié the trial of this case.
.. . ] .
Appellaﬁt is séntenced to death and argues that his
sentence is violativé of his right to due process in that
Algbama;s death penalty stgtute féils to‘ﬁégrow tﬁe‘class of
deafh eligible offenders and , therefore; that sentence is .
arbitrarily administered.
. “Because ©of the uniqueness of fhe deatﬁ penalty.it %may

not] be imposed under sentencing procedures that creat (el a

substantial risk that it would be inflicted in an arbitrary

aﬁd ¢apricious mamner.”. Gregg v. Georgia, 428 U.S, 153,

188 (1976). The United States $upreme Cdgrt has held that
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states must meaningfully “narrow éhe class of murxderers
subject to capital punishment.” Gregg, 428 U.S.196.
Alaﬁéma has enacted eighteén capital offenses. "Ma. Code,
132-5-40. Virtvally any murder in Alabaﬁé may and can be

prosecuted capitally.

Approximately two-thirds of the death sentences imposed -

in A;abama involve cases of rpbbery/murder. Flowers wv.
State, WL 435113, at *20 (Ala. Crim. App. 2005) such
Afréquent applicatiqn of this aggra%ating circumstance is a
reflection of its inability to meaningfully distinguish -
between'the'relétive degrees of offensiveneés involved in’

- various crimes.

10,
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CONCLUSION

For the reasons set cut herein above, the appellaﬁt'
convictions and sentence should be set aside and the case

" remanded for a new trlal.

11.




BRYAN A. STEVENSON
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