














New York Avenue, NW, Suite 500, Washington, DC 20006, (202) 661-3730; and Myrna Siegel
(current address unknown). Counsel for the petitioners was Daniel A. Pollack, Pollack &
Kaminsky, 114 West 47th Street, Suite 1900, New York, NY 10036, (212) 575-4700. With him
on the briefs were Frederick P. Schaffer, City University of New York — Office of the General
Counsel and Vice Chancellor for Legal Affairs, 535 East 80th Street, New York, NY 10021,
(212) 794-5506; George C. Seward, Seward & Kissel LLP, One Battery Park Plaza, New York,
NY 10004, (212) 574-1200; and Anthony R. Mansfield (deceased). Counsel for the respondent
was Richard M. Meyer, Milberg Weiss Bershad & Schulman LLP, One Pennsylvania Plaza, 49th
Floor, New York, NY 10119, (212) 946-9457.

19. FTC v. Grolier, Inc., 462 U.S. 19 (1983). This case involved the Freedom of Information
Act’s work-product exemption. The question presented was to what extent, if at all, the work
product exemption applies when the litigation for which the requested documents were generated
has been terminated. On behalf of the Federal Trade Commission, we argued that the work
product remains privileged because disclosure, regardless of timing, would undermine the proper
function of the adversarial process in ways that the exemption was designed to prevent. The
Supreme Court agreed with our position and, in an opinion written by Justice White, held that
under the Freedom of Information Act, attorney work product is exempt from required disclosure
without regard to the status of the litigation for which it was prepared.

I assisted in the drafting the government’s brief on behalf of the Federal Trade
Commission as petitioner. With me on the government’s brief were Kenneth S. Geller, then-
Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street NW, Washington,
DC 20006, (202) 263-3225; J. Paul McGrath, then-Assistant Attorney General (American
Standard, One Centennial Avenue, P.O. Box 6820, Piscataway, N.J. 08855); Leonard Schaitman,
United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530,
(202) 514-3441. Counsel for the respondent was Daniel S. Mason, Zelle, Hofmann, Voelbel,
Mason & Gette LLP, 44 Montgomery Street, Suite 3400, San Francisco, CA 94104, (415) 693-
0700, and with him on the brief were Frederick P. Furth, The Furth Firm LLP, 225 Bush Street,
15th Floor, San Francisco, California 94104, (415) 433-2070; Michael P. Lehmann, The Furth
Firm LLP, 225 Bush Street, 15th Floor, San Francisco, California 94104, (415) 433-2070; and
Richard M. Clark, Howard & Howard Attorneys, P.C., Comerica Building, 151 South Rose
Street, Suite 800, Kalamazoo, MI 49007, (269) 382-8772.

20. Tibbs v. Florida, 457 U.S. 31 (1982). This case presented the question whether the Double
Jeopardy Clause precludes reprosecution when a conviction is reversed on appeal not because
the evidence was legally insufficient but because the verdict was contrary to the weight of the
evidence. We argued for the government that the Double Jeopardy Clause does not bar
reprosecution in this situation for two reasons. First, unlike the reversal of a conviction for
legally insufficient evidence, reversal based on the weight of evidence does not establish that an
acquittal should have been granted at trial. Reprosecuting a defendant whose initial conviction
was not supported by the weight of the evidence therefore does not trigger the same double-
jeopardy concerns. Second, barring reprosecution after reversal for evidentiary weight would
usurp the jury’s authority as trier of fact. The Supreme Court, in an opinion by Justice
O’Connor, held after examining the policies underlying the Double Jeopardy Clause that a
reversal based on weight rather than the sufficiency of the evidence allows a new prosecution.
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I worked on the brief in this case, which was filed on behalf of the United States as
amicus curiae urging affirmance. With me on the brief were Rex E. Lee, then-Solicitor General
(deceased); D. Lowell Jensen, then-Assistant Attorney General, Chambers of Senior District
Judge D. Lowell Jensen, 1301 Clay Street, Oakland, CA 94612, (510) 637-3540; and John
Fichter De Pue, United States Department of Justice, 950 Pennsylvania Avenue, NW,
Washington, DC, (202) 305-2335. Counsel for petitioner was Louis R. Beller 900 Euclid
Avenue #14, Miami Beach, FL 33139. Counsel for respondent was Michael A. Palecki, then-
Assistant Attorney General of Florida, 6194 Verdura Way, Tallahassee, FL 32311, (850) 877-
8689. With him on the briefs were Jim Smith, then-Attorney General of Florida, 403 E. Park
Avenue, Tallahassee, FL 32301 (850) 577-0444; and Deborah A. Osmond Frankel, then-
Assistant Attorney General of Florida, 51305 Pointe Dr., Inverness, FL 34450.

21. Cleavinger v. Saxner, 474 U.S. 193 (1985). This case presented the question whether
members of a prison disciplinary committee are entitled to absolute immunity from personal
damages liability for actions taken while adjudicating cases in which inmates are charged with
rules infractions. On behalf of the United States, we argued that absolute immunity should
obtain because members of prison disciplinary committees, like grand jurors and administrative
law judges, serve in a quasi-judicial capacity. Given the adjudicative nature of their work, they
should be entitled to absolute immunity from personal damages liability. In addition, we argued
that members of prison disciplinary committees play a vital role in maintaining prison security.
Subjecting such officers to damages liability would compromise both their willingness to serve
in such a capacity and their ability to engage in independent decisionmaking. Thus, institutional
order and safety would be jeopardized if committee members were not afforded complete
immunity. The Supreme Court rejected our arguments in an opinion by Justice Blackmun. The
Court analogized service on a prison committee to service on a school board where members
were entitled to only qualified immunity

I participated in drafting the brief for the United States. Also on the brief were Rex E.
Lee, then-Solicitor General (deceased); Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202)
263-3000; The Honorable Stephen Trott, then-Assistant Attorney General, U.S. Court of Appeals
for the Ninth Circuit, 550 West First Street, Boise, ID 83724, (208) 334-1612; Gloria C. Phares,
Patterson Belknap Webb & Tyler LLP, 1133 Avenue of the Americas, New York, NY 10036,
(212) 336-2686. Appearing for the respondents were G. Flint Taylor, People’s Law Office, 1180
North Milwaukee, Chicago, IL 60622, (773) 235-0070; and Charles W. Hoffman, Office of the
State Appellate Defender, 400 West Monroe, Suite 202, P.O. Box 5240, Springfield, IL 62705,
(217) 782-7203.

22. Heckler v. Chaney, 470 U.S. 821 (1985). This case arose from a challenge by death row
inmates to the use of certain drugs in executions by lethal injection. The inmates claimed that the
use of the drugs for this purpose violated the Federal Food, Drug, and Cosmetic Act (FDCA) and
that the Food and Drug Administration was required to enforce their claim. At issue was
whether an administrative agency’s decision not to take enforcement action was subject to
judicial review under the Administrative Procedure Act (APA).
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On behalf of the Secretary of Health and Human Services, we argued that the APA did
not authorize judicial review in these circumstances. The Supreme Court, in an opinion by then-
Justice Rehnquist, unanimously agreed with the government’s position and reversed a decision
of the U.S. Court of Appeals for the District of Columbia Circuit. The Court held that judicial
review is inappropriate if a statute does not offer any meaningful standard against which to judge
the agency’s action. In such cases, the enforcement of the statute is committed to agency
discretion as a matter of law. Moreover, an agency’s decision not to take action is presumed
immune from judicial review under the APA, a presumption not overcome by the enforcement
provisions of the FDCA.

I participated in drafting both the petition for certiorari and the merits briefs submitted for
the United States, but did not argue the case. With me on the briefs were Rex E. Lee, then
Solicitor-General (deceased); Richard K. Willard, then-Acting Assistant Attorney General, The
Gillette Company, Prudential Tower Building, 39th Floor, Boston, MA 02199, (617) 421-7863;
Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP, 1909 K
Street, NW, Washington, DC 20006-1101, (202) 263-3000; Leonard Schaitman, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-2000;
John M. Rogers, then-Department of Justice attorney, United States Court of Appeals for the
Sixth Circuit, Community Trust Bank Building, 100 East Vine Street, Suite 400, Lexington, KY
40507, (859) 233-2680; Thomas Scarlett, then-Chief Counsel, Food and Drug Administration,
Hyman, Phelps & McNamara, 700 Thirteenth Street, NW, Suite 1200, Washington, DC 20005,
(202) 737-5600; Michael P. Peskoe, then-Associate Chiet Counsel, Food and Drug
Administration, Edwards, Angel, Palmer & Dodge, 111 Huntington Avenue, Boston, MA 02199-
7613, (617) 239-0240. Counsel for the respondent were Steven M. Kristovich, Munger Tolles &
Olson, 355 South Grand Avenue, 35th Floor, Los Angeles, CA 90071-1560 (213) 683-9251;
David E. Kendall, Williams & Connolly LLP, 725 Twelfth Street, NW, Washington, DC 20005,
(202) 434-5145; Julius LeVonne Chambers, Ferguson, Stein, Chambers, Gresham & Sumter, 741
Kenilworth Avenue, Suite 300, Charlotte, NC 28204-2828, (704) 375-8461; James M. Nabrit
III, NAACP Legal Defense & Educ. Fund, Inc, 99 Hudson Street, Suite 1600, New York, NY
10013, (212) 965-2200; John Charles Boger, University of North Carolina School of Law, Van
Hecke-Wettach Hall, 100 Ridge Road, Chapel Hill, NC 27599-3380, (919) 843-9288; James S.
Liebman, Columbia Law School, Jerome Greene Hall, Rm. 846, Mailbox B-16, New York NY
10027, (212) 854-3423; and Anthony G. Amsterdam, New York University School of Law, 245
Sullivan Street, New York, NY 10012, (212) 998-6632.

23. SEC v. O’Brien, 467 U.S. 735 (1984). This case presented the issue whether the Securities
and Exchange Commission (SEC) must notify a target of a non-public investigation when the
SEC issues an administrative subpoena in that investigation to a third party. On behalf of the
SEC, we argued that such notification was not required. No constitutional provision, statute,
rule, or prior case, we noted, demanded that notification be provided. Moreover, imposition of a
new notice requirement would cause law enforcement serious problems that Congress could not
have intended. The Supreme Court, in an opinion by Justice Marshall, unanimously agreed and
held that neither the Fourth, Fifth, nor Sixth Amendment was implicated by an administrative
investigation. It also concluded that the statutes administered by the SEC did not require the
agency to notify targets upon issuance of an administrative subpoena.
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I worked on the government’s briefs, along with Rex E. Lee, then-Solicitor General
(deceased); Kenneth S. Geller, then Deputy Solicitor General, Mayer, Brown, Rowe & Maw
LLP, 1909 K Street, NW, Washington, DC 20006, (202) 263-3000; Daniel L. Goelzer, Public
Company Accounting Oversight Board, 1666 K Street, NW, Washington, DC 20006, (202) 207-
9100; Paul Gonson, Kirkpatrick & Lockhart Nicholson Graham LLP, 1800 Massachusetts
Avenue, NW, Washington, DC 20036, (202) 778-9434; Linda Feinberg, Superior Court Judge, 9
Roseberry Ct., Lawrenceville, NJ 08648; Larry Lavoie, General Counsel, First Investors
Corporation, 95 Wall Street, New York, NY 10005; Harry J. Weiss, Wilmer Cutler Pickering
Hale & Dorr, LLP, 2445 M Street, NW, Washington, DC 20037, (202) 663-6000; and Elizabeth
A. Spurlock (current address unknown). Counsel for the respondent was William D. Symmes,
Witherspoon, Kelley, Davenport & Toole, 1100 U.S. Bank Building, 422 West Riverside,
Spokane, WA 99201, (509) 624-5265.

24. Dickerson v. New Banner Institute, 460 U.S. 103 (1983). The question presented in this
case was whether firearms disabilities imposed by provisions of the Gun Control Act apply to a
person who was convicted of a state offense punishable by imprisonment for a term exceeding
one year but whose conviction was expunged. On behalf of the Director of the Bureau of
Alcohol, Tobacco and Firearms, we argued that statutorily prescribed disabilities are not
automatically removed by expunction of the conviction under a state statute. The text of the
statute applies to all persons “convicted” of certain crimes, regardless of whether the conviction
is subsequently expunged. Other provisions of the Act and related federal statutes reinforce this
conclusion and show that Congress carefully distinguished between present status and the
occurrence of past events.

The Supreme Court agreed in an opinion by Justice Blackmun. The Court accepted our
argument that an expunction under state law does not alter the effect of a disabling conviction for
purposes of the federal statute, finding that the interpretation was supported not just by statutory
text but by the purpose of Title IV, which was intended to curb crime by keeping firearms out of
the hands of those not legally entitled to possess them.

I participated in drafting the government’s briefs. With me on the briefs were Rex E.
Lee, then-Solicitor General (deceased); Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw, 1909 K Street, NW, Washington, DC 20006, (202) 263-3000; J.
Paul McGrath, then-Assistant Attorney General, American Standard, One Centennial Avenue,
P.O. Box 6820, Piscataway, NJ 08855-6820, (732) 980-6000; William Kanter, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-4575;
and Douglas Letter, United States Department of Justice, 950 Pennsylvania Avenue, NW,
Washington, DC 20530, (202) 514-3602. Counsel for the respondent was Lewis C. Lanier,
Lanier Law Firm, 450 Summers Avenue, Orangeburg, SC 29115, (803) 268-9800; with him on
the brief was Jack R. McGuinn, (current address unknown).

25. Local Number 93, International Association of Firefighters, AFL-CIO, C.L.C. v. City of
Cleveland, 478 U.S. 501 (1986). This case concerned whether a federal district court may,
consistent with Title VII of the Civil Rights Act of 1964, adopt and implement a consent decree
that provides race-based preferences to individuals not shown to have been victims of the
employer's discrimination. The United States submitted an amicus brief arguing that such a
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consent judgment was unlawful for two reasons: first, because it violated the remedial principle
expressed in Section 706(g) of Title VII, which bars the adoption of race-based quotas; and,
second, because the consent judgment was entered over the objection of a union that intervened
as of right and whose members were adversely affected.

The Supreme Court, in an opinion by Justice Brennan, rejected our position and held that
Title VII allows entry of a consent decree that may benefit individuals who were not victims of
discriminatory practices. The majority reasoned that voluntary race-conscious relief is not
rendered impermissible because it is incorporated into a consent decree, regardless of whether a
court would be precluded from imposing race-conscious relief after trial. The Court concluded
that a consent decree may provide broader relief than the court itself could have awarded after
trial. The Court also held that the lack of consent by the union did not invalidate the consent
decree as one party cannot prevent the other parties from resolving their disputes with each other
by withholding consent.

I participated in drafting the government’s amicus brief urging reversal. William
Bradford Reynolds, then-Assistant Attorney General, Howrey LLP, 1299 Pennsylvania Avenue,
NW, Washington, DC 20004-2402, (202) 383-6912, argued the case for the United States. With
me on the brief were Charles Fried, then-Solicitor General, Harvard Law School, 1563
Massachusetts Avenue, Cambridge, MA 02138, (617) 495-4636; Carolyn B. Kuhl, then-
Assistant Attorney General, the Chambers of Judge Carolyn B. Kuhl, Superior Court of
California, 111 North Hill Street, Los Angeles, CA 90012, (213) 974-5707; Michael Carvin,
then-Deputy Assistant Attorney General, Jones Day, 51 Louisiana Avenue, NW, Washington,
DC 20001-2113, (202) 879-3939; Walter W. Barnett (deceased); and David K. Flynn, United
States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202)
514-2195. Petitioner Local Number 93 was represented by William L. Summers, Summers &
Vargas Co., LPA, 23240 Chagrin Boulevard, Suite 525, Cleveland, OH 44122, (216) 591-0727.
Respondent Vanguards of Cleveland was represented by Edward R. Stege, Jr., Stege &
Michelson Co., LPA, 200 Public Square, Suite 3220, Cleveland, OH 44114, (216) 348-0700.
Respondents City of Cleveland, et al., were represented by John D. Maddox (current address
unknown).

26. Local 28 of the Sheet Metal Workers’ Intel Ass’n v. E.E.O.C., 478 U.S. 421 (1986). This
case arose out of a Title VII lawsuit brought by the United States against Local 28 to enjoin a
pattern of discrimination against nonwhites in union membership. After finding a violation, the
district court entered a remedial order requiring, among other things, that the union take steps to
recruit more nonwhite members, and to achieve a 29.23% nonwhite membership goal. After the
Union failed to comply, the district court held it in civil contempt. The Union's challenge to that
contempt order led to this appeal. The appeal implicated the potential limitations on the
remedies allowed pursuant to Title VII of the Civil Rights Act of 1964. The principal question
presented was whether the remedial provision of Title VII allows a district court to order race-
based relief that may benefit persons who are not identified victims of unlawful discrimination.

On behalf of the EEOC, our principal argument was that the set-percentage membership
goal was a race-based quota, and therefore improper. We based our analysis on the Supreme
Court's prior decision in Firefighters Local Union No. 1784 v. Stotts, 457 U.S. 561 (1984), which
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held that Section 706(g) of Title VII prohibits the award of relief such as union membership to
individuals who were never the actual victims of illegal discrimination. Because there was no
showing that the beneficiaries of the membership quota had been victimized by the unions, we
argued that the remedy was unconstitutional. The Supreme Court, in an opinion by Justice
Brennan, disagreed. Six justices agreed that a district court may, in appropriate circumstances,
order relief for a class, which may include individuals who are not the actual victims of
discrimination as a remedy for violations of Title VII. In addition, five justices determined that
the membership goal required of the Union in this case did not violate either Title VII or the
Constitution.

I participated in drafting the government’s brief on behalf of respondent the Equal
Employment Opportunity Commission. Appearing with me on the government’s brief were
Charles Fried, then-Solicitor General, Harvard Law School, 1563 Massachusetts Avenue,
Cambridge, MA 02138, (617) 495-4636; William Bradford Reynolds, then-Assistant Attorney
General, Howrey LLP, 1299 Pennsylvania Avenue NW, Washington, DC 20004, (202) 383-
6912; The Honorable Carolyn B. Kuhl, then-Assistant Attorney General, Superior Court of
California, 111 North Hill Street, Los Angeles, CA 90012, (213) 974-5707; Brian K. Landsberg,
McGeorge School of Law, 3200 5th Avenue, Sacramento, CA 95817, (916) 739-7101; Dennis J.
Dimsey, United States Department of Justice, 950 Pennsylvania Avenue NW, Washington, DC
20530, (202) 514-2195; David K. Flynn, United States Department of Justice, 950 Pennsylvania
Avenue NW, Washington, DC 20530, (202) 514-2195; and Johnny J. Butler, then-Acting
General Counsel of Equal Employment Opportunity Commission, Booth & Tucker, LLP, 1617
JFK Boulevard, Suite 1700, Philadelphia, PA 19103, (215) 875-0609. Appearing for respondent
the New York State Division of Human Rights were O. Peter Sherwood, then-Deputy Solicitor
General of New York, Manatt, Phelps & Phillips, LLP, 7 Times Square, New York, NY 10036,
(212) 830-7288; Robert Abrams, then-Attorney General of New York, Stroock & Stroock &
Lavan LLP, 180 Maiden Lane, New York, NY 10038, (212) 806-5400; Robert Hermann, then-
Solicitor General of New York, Thacher Proffitt & Wood LLP, 2 World Financial Center, New
York, NY 10281, (212) 912-7400; Lawrence S. Kahn, New York City Law Department, 100
Church Street, New York, NY 10007, (212) 788-0600; Colvin W. Grannum, Bedford Stuyvesant
Restoration Corporation, 1360 Fulton Street, Brooklyn, NY 11216, (718) 638-5705; Jane Levine,
United States Attorney’s Office for the Southern District of New York, 1 Street Andrews Plaza,
New York, NY 10007, (212) 637-2200; and Martha J. Olson, Law Office of Martha Olson, 317
Madison Ave, Suite 1708, New York, NY 10017, (212) 867-8455. Appearing for respondent the
City of New York were Frederick A. O. Schwarz, Jr., Cravath, Swaine & Moore LLP,
Worldwide Plaza, 825 Eighth Avenue, New York, NY 10019, (212) 474-1000; Leonard Koerner,
New York City Law Department, 100 Church Street, New York, NY 10007, (212) 788-1010;
Stephen J. McGrath, New York City Law Department, 100 Church Street, New York, NY
10007, (212) 788-1056; Lorna B. Goodman, Office of the Nassau County Attorney, 1 West
Street, Mineola, NY 11501, (516) 571-3056; and Lin B. Saberski, (current address unknown).
Appearing for the petitioners were Martin R. Gold, Sonnenschein Nath & Rosenthal LLP, 1221
Avenue of the Americas, New York, NY 10020, (212) 768-6700; Robert P. Mulvey,
Sonnenschein Nath & Rosenthal LLP, 1221 Avenue of the Americas, New York, NY 10020,
(212) 768-6700; and William Rothberg, Sheet Metal & Air Conditioning Contractors
Association of New York City, Inc., 16 Court Street, Brooklyn, NY 11241, (212) 624-2200.
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27. Exxon Corporation v. Hunt, 475 U.S. 355 (1986). This case presented the question whether a
particular provision of CERCLA, the federal act that established Superfund, preempted the
previously enacted New Jersey Spill Act. On behalf of the United States, we argued in an
amicus brief that the Spill Act was partially preempted. Whereas the excise tax imposed by the
Spill Act could be used to compensate third parties for certain economic losses sustained as a
result of hazardous substance releases, the Superfund statute provided: “Except as provided in
this chapter, no person may be required to contribute to any fund, the purpose of which is to pay
compensation for claims for any costs of response or damages or claims which may be
compensated under this subchapter.” We argued that the phrase “compensation for claims”
should be given its customary, literal meaning, and thus was not a synonym for broader terms
such as payments or expenditures.

The Supreme Court agreed in an opinion by Justice Marshall, holding that the New
Jersey Spill Act was preempted in part. The Court concluded that Congress intended to ban state
funds to the extent that they covered Superfund-eligible expenses. To the extent that the New
Jersey fund had purposes that went beyond the scope of CERCLA, it was not preempted by
federal law.

I was responsible in part for drafting the government’s amicus brief. Also on the brief
were: Rex E. Lee, then-Solicitor General (deceased); F. Henry Habicht II, then-Assistant
Attorney General, Safety-Kleen Corporation, 2900 South Quincy Street, Suite 410, Arlington,
VA 22206, (703) 379-2713; Louis F. Claiborne, then-Deputy Solicitor General, (deceased);
Robert L. Klarquist, (current address unknown); and Dirk D. Snel, (deceased). Appearing for the
petitioner were Daniel M. Gribbon, (deceased); John J. Carlin, Jr., Carlin & Ward, P.C., 25A
Vreeland Road, Florham Park, NJ 07932, (973) 377-3350; and E. Edward Bruce, Covington &
Burling, 1201 Pennsylvania Avenue NW, Washington, DC 20004, (202) 662-6000. Appearing
for the respondent were the Honorable Mary C. Jacobson, then-Deputy Attorney General of New
Jersey, Mercer County Civil Courts, 175 South Broad Street, Trenton, NJ 08650, (609) 571-
4861; The Honorable Irwin I. Kimmelman, then-Attorney General of New Jersey, Superior
Court of New Jersey, 155 Morris Avenue, Springfield, NJ 08625, (609) 292-4822; and Michael
R. Cole, DeCotiis, FitzPatrick, Cole & Wisler, LLP, 500 Frank W. Burr Boulevard, Teaneck, NJ
07666, (201) 928-1100.

28. Young v. Community Nutrition Inst., 476 U.S. 974 (1986). The question presented in this
case was whether the U.S. Court of Appeals for the District of Columbia Circuit correctly
concluded that the Food and Drug Administration’s interpretation of a particular provision of the
Federal Food, Drug, and Cosmetic Act was in conflict with the plain language of that provision.
The respondents had alleged that the Act required the FDA to set a tolerance level for a
poisonous substance, aflatoxin, before allowing interstate shipment of food containing the
substance. On behalf of the FDA, we argued that the agency’s construction of the relevant
provision — which did not require it to set a tolerance level — was fully consistent with the overall
structure and legislative history of the Act, with the role that the provision plays in the
enforcement process, and with both the Supreme Court’s and Congress’s current understanding.
The Supreme Court, in an opinion authored by Justice O’Connor, agreed. The analysis began
with the framework set out by the Supreme Court in Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984), determining as an initial matter that Congress had
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not unambiguously expressed its intent through the plain language of the statute. Because the
view of an agency charged with administering an ambiguous statute is entitled to considerable
deference from the courts, the Supreme Court concluded that the FDA’s interpretation was
“sufficiently rational” to preclude a court from substituting its own judgment for that of the FDA.

I worked on the government’s brief in this matter. Appearing with me on the brief were
Charles Fried, then-Solicitor General, Harvard Law School, 1563 Massachusetts Avenue,
Cambridge, MA 02138, (617) 495-4636; Richard K. Willard, then-Acting Assistant Attorney
General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154-0037, (212)
546-4000; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP,
1909 K Street NW, Washington, DC 20006, (202) 263-3225; Paul J. Larkin, Jr., then-Assistant
to the Solicitor General, Verizon Communications, 1515 North Courthouse Road, Arlington, VA
22201, (703) 351-3845; Leonard Schaitman, United States Department of Justice, 950
Pennsylvania Avenue NW, Washington, DC 20530, (202) 514-3441; Marleigh D. Dover, United
States Department of Justice, 950 Pennsylvania Avenue NW, Washington, DC 20530, (202) 514-
3511; Thomas Scarlett, then-Chief Counsel, Food and Drug Administration, Hyman, Phelps &
McNamara, P.C., 700 Thirteenth Street NW, Suite 1200, Washington, DC 20005, (202) 737-
5600; and Michael M. Landa, then-Associate Chief Counsel for Enforcement Food and Drug
Administration, Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, (301)
827-1137. Appearing for the respondent were William B. Schultz, Zuckerman Spaeder LLP,
1800 M Street NW, Suite 1000, Washington, DC 20036, (202) 778-1800; Alan B. Morrison,
Public Citizen Litigation Group, 1600 20th Street NW, Washington, DC 20009, (202) 588-1000;
and Katherine A. Meyer, Meyer & Glitzenstein, 1601 Connecticut Avenue NW, Suite 700,
Washington, DC 20009, (202) 588-5206.

29. United States v. Morton, 467 U.S. 822 (1984). The question presented in this case was
whether the United States is liable for sums withheld from the pay of one of its employees
because it complied with a writ of garnishment issued by a court without personal jurisdiction
over the employee. On behalf of the United States, we argued that the government was not liable
for three reasons: (1) the federal garnishment statute, 42 U.S.C. § 659(f), expressly insulates the
government from liability for a payment made pursuant to proper legal process; (2) regulations
implementing the statute do not allow any discretion to federal disbursing officers on the ground
of latent jurisdictional defects; and (3) governmental liability would be contrary to congressional
intent. In a unanimous opinion by Justice Stevens, the Court held that the government could not
be held liable for honoring a writ of garnishment that was “regular on its face” and that had been
issued by a court with subject-matter jurisdiction.

I worked on the petition for certiorari on behalf of the United States, but did not assist
with the brief on the merits. Michael W. McConnell, then-Assistant to the Solicitor General,
Chambers of Circuit Judge Michael W. McConnell, 125 South State Street, Suite 5402, Salt Lake
City, UT 84138, (801) 524-5145, argued for the United States. Appearing on the briefs were
Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting Assistant
Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154-
0037, (212) 546-4000; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe
& Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202) 263-3000; Leonard
Schaitman, United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington,

43



DC 20530, (202) 514-3441; Wendy M. Keats, United States Department of Justice, 950
Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-0265; and Mary S. Mitchelson,
United States Department of Education, 400 Maryland Avenue, SW, Washington, DC 20202-
1500, (202) 245-6987. Counsel for the respondent was Kaletah N. Carroll (deceased).

30. F.C.C. v. ITT World Communications, Inc., 466 U.S. 463 (1984). The primary question
presented in this case was whether the Government in the Sunshine Act, 5 U.S.C. § 552(b),
mandating that federal agencies hold their meetings in public, applies to international
conferences attended by members of the Federal Communications Commission.

On behalf of the FCC, we argued that both the language and the legislative history of the
Act support the view that the Act’s open meeting rules should apply only to formal sessions
where agency members with decisionmaking power deliberate over concrete proposals for
action. The Supreme Court unanimously agreed in an opinion by Justice Powell, holding that the
statute, according to its language, could not apply unless the FCC was deliberating upon matters
within its formally delegated authority to take official action. Congress, the Court concluded,
did not contemplate the broad restraint on agency processes that would necessarily result from
applying the Act’s open meeting rules to informal meetings, particularly those not run by the
agency itself.

I worked on the petition for certiorari, which was filed on behalf of the Federal
Communications Commission, but did not assist with the brief on the merits. Albert G. Lauber,
Jr., then-Assistant to the Solicitor General, Caplin & Drysdale, Chartered, One Thomas Circle,
NW, Washington, DC 20005, (202) 862-5000, argued the case for the United States. Appearing
with him on the briefs were Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard,
then-Acting Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue,
New York, NY 10154-0037, (212) 546-4000; Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202)
263-3000; Bruce E. Fein, then-General Counsel, Federal Communications Commission, The
Lichfield Group, 910 17th Street, NW, Suite 800, Washington, DC 20006, (202) 775-1787;
Daniel M. Armstrong, Associate General Counsel, Federal Communications Commission, 445
12th Street, SW, Washington, DC 20554, (202) 418-1740; Leonard Schaitman, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-3441;
Frank A. Rosenfeld, (current address unknown); and C. Grey Pash, Jr., Federal Communications
Commission, 445 12th Street, SW, Washington, DC 20554, (202) 418-1751. Counsel for
respondents was Grant S. Lewis (deceased).

31. United States Dept. of Justice v. Falkowski, (83-2034), April 1, 1985, 471 U.S. 1001 (1985).
This case concerned the proper scope of judicial review of agency decisionmaking. On behalf of
the United States, we sought Supreme Court review of two questions: first, whether the
Administrative Procedure Act authorized judicial review of the Department of Justice’s decision
not to provide legal representation for an employee sued in her individual capacity for actions
taken while on the job; and second, if so, whether the court below applied the proper scope of
review in overturning the Department’s decision. The Supreme Court granted, vacated, and
remanded the case for further consideration in light of its decision in Heckler v. Chaney, 470

U.S. 821 (1985).
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I worked on the government’s petition. With me on the petition were Rex E. Lee, then-
Solicitor General (deceased); Richard K. Willard, then-Acting Assistant Attorney General,
Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154, (212) 546-4000; and
Paul M. Bator, then-Deputy Solicitor General (deceased).

32. United States v. Doe, (84-0823), April 1, 1985,471 U.S. 1001 (1986). This case concerned
the scope of the Fifth Amendment privilege against self-incrimination with respect to the
compelled production of personal documents pursuant to grand jury subpoena. While the
Supreme Court granted certiorari, during the briefing period the respondent waived his privilege,
voluntarily provided the subpoenaed documents, and entered into a plea agreement with the
government. At the request of all the parties, the Supreme Court vacated the lower court
decisions, and remanded the case to be dismissed as moot.

I was partially responsible for drafting the government’s petition. With me on the
petition was Rex E. Lee, then-Solicitor General (deceased).

33. Moore v. Kenyatta (84-1445), March 12, 1985, 471 U.S. 1066 (1985). This case involved a
civil claim alleging that defendant police officers committed state torts and violated plaintiff’s
federal constitutional rights. The Court of Appeals held that the police officers were not entitled
to absolute immunity and that the denial of qualified immunity, unlike the denial of absolute
immunity, was not immediately appealable under the collateral order doctrine. Although the
Supreme Court denied cert in this case, it accepted our argument that a denial of qualified
immunity is subject to interlocutory review in Mitchell v. Forsyth, 472 U.S. 511 (1985).

I was partially responsible for drafting the government’s petition. With me on the
petition were Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting
Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY
10154, (212) 546-4000; Barbara Herwig, United States Department of Justice, 950 Pennsylvania
Avenue, NW, Washington, DC 20004, (202) 514-1201; and Freddi Lipstein (current address
unknown).

34. Adams v. Jasinki (84-1324), February 19, 1985, 473 U.S. 901 (1985). This case presented
the question whether an order denying a motion to dismiss a complaint on the basis of qualified
immunity may be appealed under the collateral order doctrine. On behalf of the United States,
we submitted a petition for certiorari arguing that the district court’s rejection of the defendant’s
immunity defense was immediately appealable. The Supreme Court granted, vacated, and
remanded for further consideration in light of Mitchell v. Forsyth, 472 U.S. 511 (1985), which
had accepted the government’s contention that a district court’s denial of qualified immunity is
an appealable final decision.

I was partially responsible for drafting the government’s petition. With me on the
petition were Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting
Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY
10154, (212) 546-4000; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe
& Maw, 1909 K Street, NW, Washington, DC 20006-1101, (202) 263-3225; Barbara L. Herwig,
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United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20004,
(202) 514-1201; and William G. Cole, United States Department of Justice, 950 Pennsylvania
Avenue, NW, Washington, DC 20004, (202) 514-1201.

16. Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations if the cases were reported, and the docket number and
date if unreported. Give a capsule summary of the substance of each case,
identifing the party or parties who you represented, and describing in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the
case was litigated; and

c. theindividual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

If any of these cases has already been described in 15.f. above, it need not be
repeated here.

I have described the following cases in response to question 15.f. Please see the response
to 15.1f. for the full description of the case.

1. Oregon v. Kennedy, 456 U.S. 667 (1982)

2. Russello v. United States, 464 U.S. 16 (1983)

3. United States v. Villamonte-Marquez, 462 U.S. 579 (1983)
4. United States v. Weber Aircraft Corp., 465 U.S. 792 (1983)
5
6
7

. United States v. Doe, 465 U.S. 605 (1984)
. Community Television of Southern California v. Gottfried, 459 U.S. 498 (1983)
. Federal Communications Commission v. League of Women Voters of California, 468
U.S. 364 (1984)
&. Chemical Manufacturers Association v. Natural Resources Defense Council, 470 U.S.
116 (1985)
9. Atkins v. Parker, 472 U.S. 115 (1985)

The following case is not described in the response to 15.1.

10. United States v. Kikumura, 918 F.2d 1084 (3d Cir. 1990). See also United States v.
Kikumura, 698 F. Supp. 546 (D.N.J. 1988), and United States v. Kikumura, 706 F. Supp.
331 (D.N.J. 1989). This was a prosecution of a suspected member of a terrorist group
who assembled bombs for use in carrying out a terrorist attack in this country. The
evidence showed that the defendant entered the United States using a forged passport and
then traveled around the country acquiring the components used in making the bombs.
After completing the construction of the bombs, he was apprehended in New Jersey. I
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was the United States Attorney for the District of New Jersey, and together with an
Assistant United States Attorney, I handled the extensive pretrial motions and prepared
the prosecution of the case. On the morning of the scheduled trial, the defendant
stipulated to the facts alleged in the indictment and was convicted in a bench trial. Ithen
was principally responsible for presenting the government’s case at the sentencing
hearing at which we successfully argued for a substantial upward departure from the low
sentence prescribed by the Sentencing Guidelines. I was principally responsible for
briefing the appeal, and I presented the oral argument in the Third Circuit on behalf of the
government. The Third Circuit affirmed the conviction and sustained most of the upward
departures imposed by the district court while remanding the case for resentencing.
Specifically, the court found that under the circumstances in this case, an upward
departure to 360 months was unreasonable, but an upward departure to 262 months
would not be unreasonable.

I tried the matter before United States District Court Judge Alfred J. Lechner and argued
the case for the United States in the Third Circuit Court of Appeals before Judges Becker,
Cowen, and Rosenn. Appearing with me as co-counsel was John P. Lacey, then-
Assistant United States Attorney, Connell Foley LLP, 85 Livingston Avenue, Roseland,
NJ 07068, (973) 535-0500. Appearing for the defendant were William M. Kuntsler
(deceased); and Ronald L. Kuby, Kuby & Perez LLP, 119 West 23rd Street, Suite 900,
New York, NY 10011, (212) 529-0223.

17. Citations: From your time as a judge, please provide:

18.

a. citations for all opinions you have written (including concurrences and
dissents);

b. citations to all cases in which you were a panel member;
c. alist of cases in which appeal or certiorari has been requested or granted;

d. alist of all appellate opinions where your decision was reversed or where
your judgment was affirmed;

e. alist of and copies of all your unpublished opinions.
See attached appendix for responses to questions 17.a. through 17.e.

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe fully the nature of your participation in these
activities. Please list any client(s) or organization(s) for whom you performed
lobbying activities and describe these activities in detail.

During most of my legal career, my work has related exclusively or almost
exclusively to litigation. From late 1985 until early 1987, however, while serving as a
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19.

Deputy Assistant Attorney General in the Office of Legal Counsel, I assisted in providing
advice to the Attorney General and to components of the Executive Branch on legal
issues that arose outside the context of litigation. I was one of three Deputies in the
office at that time. One of the Deputies concentrated on matters involving foreign
relations and international law, and the other was responsible for, among other things,
reviewing proposed legislation for possible constitutional problems. I was responsible
for a broad range of matters not falling into either of the above categories. At times, I
responded to oral requests for expedited advice, but most of the work involved written
requests for an opinion on a constitutional or legal question. Some requests grew out of
disputes between government agencies, and OLC, acting on behalf of the Attorney
General, was responsible for providing a resolution of the dispute. For the most part, |
was responsible for providing the first level of supervision and review on work done by
the Attorney Advisers. A list of the publicly released OLC opinions bearing my name
has been provided, and these opinions are representative of much of my work during that
time.

From March 1987 until June 1990, while serving as the United States Attorney for
the District of New Jersey, I supervised an office of more than 60 attorneys. Most of my
work during that time related directly to court cases, but a significant portion of the work
did not. Within the parameters set by Department of Justice policies, I was responsible
for developing and implementing the priorities of the United States Attorney’s office.
This required extensive consultation with the various federal investigative agencies and
coordination with the state attorney general, the New Jersey state police, and the county
prosecutors. Close federal-state cooperation permitted the United States Attorney’s
office to address the state’s full range of federal law enforcement needs. We were able to
reinvigorate the unit responsible for public corruption cases and to increase the resources
devoted to the prosecution of white collar crime. I also brought about closer cooperation
between the Untied States Attorney’s office and the Organized Crime Strike Force, which
was then under the supervision of Washington.

Other major responsibilities not directly related to litigation included assembling a
supervisory staff, supervising the hiring of numerous Assistant United States Attorneys,
and working with the responsible federal investigative agencies to ensure that the most
important and promising criminal investigations received the investigative and legal
support that was needed.

Teaching: What courses have you taught? For each course, state the title, the
institution at which you taught the course, the years in which you taught the course,
and describe briefly the subject matter of the course and the major topics taught.

If you have a syllabus of each course, please provide four (4) copies to the
committee.

In 1999 — 2000, I taught a two-semester course entitled “Constitutional Law I”” at Seton
Hall Law School. I do not have a copy of the syllabus, which consisted of a list of the
planned reading for each week. I used Stone, Seidman, and Tushnet, Constitutional Law
(3d ed. 1996), and the class read and discussed almost the entire book.
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20.

In 2002 — 2003 and 2003 — 2004, I taught a one-semester seminar called “Terrorism and
Civil Liberties” at Seton Hall Law School. Copies of the syllabus and reading list for
2003 — 2004 are attached. The syllabus and reading list for the prior year were very
similar, but I am unable to locate copies.

Party to Civil Legal or Administrative Proceedings: State whether you, or any
business of which you are or were an officer, or any partnership, trust, or other
business entity with which you are or were involved, have ever been a party or
otherwise involved as a party in any civil, legal, or administrative proceedings. If
so, please describe in detail the nature of your participation in the litigation and the
final disposition of the case. Include all proceedings in which you were a party in
interest.

Lawsuits in which I was named in my official capacity:

In Grompone, et al. v. Alito, et al. (District of New Jersey. Case No. 2:02-cv-04594-
WHW), I was named along with two other Third Circuit judges in a pro se civil
complaint alleging civil rights violations. The action was dismissed on defendants’
motion on May 13, 2003.

In Dinorscio, et al. v. Greelish, et al. (District of New Jersey, Case No. 2:91-cv-00667-
JWB), in my capacity as United States Attorney I was one of more than 20 defendants,

named in a prisoner civil rights complaint. The action was dismissed on September 18,
1991.

In Watson v. Baker, et al. (District of New Jersey, Case No. 2:88-cv-02899-JFG), in my
capacity as United States Attorney I was one of 10 named defendants. The action was
terminated on March 13, 1990.

In Guyer v. Kunz, et al. (District of Delaware, Case No. 1:99-cv-00923-GMS), I was one
of approximately 70 named defendants, including 17 other current and former Third
Circuit judges, in a civil rights suit brought by a pro se frequent litigant. The district
court dismissed the action and denied plaintiff’s subsequent motions. The Court of
Appeals affirmed on July 29, 2002.

In Noble v. Becker, et al. (District of Delaware, Case No. 1:03-cv-00906-KAJ), I was one
of nearly 100 named defendants, including dozens of current and former federal judges
serving within the Third Circuit, in a pro se suit brought by the same individual who

brought Guyer v. Kunz, et al., listed above. The action was dismissed as frivolous on
January 15, 2004.

In Blackstone v. Becker, et al. (Eastern District of Pennsylvania, Case No. 2:94-cv-
04080-JF), I was one of 17 named defendants, including five other Third Circuit judges, a
district court judge, and a magistrate judge, in a pro se civil rights suit. The complaint
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21.

was dismissed as frivolous on July 7, 1994, and the Court of Appeals dismissed
plaintiff’s appeal as frivolous on January 31, 1995.

In Nickelson v. United States, et al. (Eastern District of Pennsylvania, Case No. 2:97-cv-
03942-LR), I was one of 18 named defendants, including 11 other Third Circuit judges,
in a pro se civil rights action. The complaint was dismissed on defendants’ motion on
January 8, 1998, and plaintiff’s appeal was dismissed for lack of legal merit on May 8,
1998.

In Thompson v. Kramer, et al. (Eastern District of Pennsylvania, Case No. 2:95-cv-
02003-RC), I was one of more than 30 named defendants, including 12 other Third
Circuit judges, in a pro se civil rights action. On January 7, 1997, the court ordered that
all pleadings and other papers filed after August 31, 1994 (encompassing all filings in
this case) by the plaintiffs that name any federal judge, employee of the federal judiciary,
judicial body, federal government employee, or agency, be stricken.

In Sassower v. Sisk, et al. (Eastern District of Pennsylvania, Case No. 2:91-cv-04047-
JG), I was one of 22 named defendants in a pro se civil rights suit. The district court
denied the plaintiff’s motion to proceed in forma pauperis and closed the case on July 3,
1991. The Court of Appeals dismissed the plaintiff’s appeal on September 23, 1991.

In Barlow v. Shanklin, et al. (Eastern District of Pennsylvania, Case No. 2:93-cv-00608-
WD), I was one of five named defendants in a pro se civil rights suit. The complaint was
dismissed as frivolous on May 12, 1993.

In Gaudelli v. Eisner, et al. (Western District of Pennsylvania, Case No. 00-CV-437), |
was one of 25 named defendants, including 18 other current and former Third Circuit
judges, in this pro se civil suit. The district court dismissed the complaint on defendants’
motion on March 30, 2001; the Court of Appeals affirmed on September 17, 2001; and
the Supreme Court denied certiorari on January 7, 2002.

Lawsuit in which I was named in my personal capacity:

Gerish v. Alito (Superior Court of New Jersey, Essex County, Docket No. L-672-03).
My wife and another motorist were involved in a minor traffic accident on June 9, 2000.
The other motorist and her husband brought suit against my wife and me on January 15,
2003. The parties reached a settlement, and the case was dismissed on August 9, 2004.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options,
uncompleted contracts, and other future benefits which you expect to derive from
previous business relationships, professional services, firm memberships, former
employers, clients or customers. Please describe the arrangements you have made
to be compensated in the future for any financial or business interest.

I do not expect to receive any deferred income as described in this question.
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22. Potential Conflicts of Interest: Explain how you will resolve any potential conflict of

interest, including the procedure you will follow in determining these areas of
concern. Identify the categories of litigation and financial arrangements that are
likely to present potential conflicts-of-interest during your initial service in the
position to which you have been nominated.

If confirmed, in matters involving recusal I would seek to follow the Code of Conduct for
United States Judges (although it is not formally binding on justices of the Supreme
Court of the United States), the Ethics Reform Act of 1989, 28 U.S.C. § 455, and any
other relevant guidelines. As I do currently, I would look to the letter and spirit of the
rules and guidelines. Specifically, I would recuse myself from any cases in which I
participated as a judge on the U.S. Court of Appeals for the Third Circuit.

23. Recusal:

a. Please provide a list of any instance during your tenure on the Third Circuit
that there has been a request for you to recuse yourself from a case, motion,
or matter, or when you have otherwise considered recusing yourself from a
case, motion, or matter. For each, please provide the following information:

i

ii.

iil.

iv.

whether you considered recusal in response to a motion or other
suggestion by a litigant or a party to the proceeding; in response to a
suggestion by any other person or interested party; or sua sponte;

a brief description of the real, apparent, or asserted conflict of interest
or other matter which you considered as a potential ground for
recusal;

the procedure you followed in determining whether to recuse
yourself;

your reason for recusing or declining to recuse yourself, including any
action taken to remove the real, apparent, or asserted conflict of
interest or to cure any other ground for recusal.

Cases involving the U.S. Attorney’s Office:

On May 19, 1994, I wrote the following in a letter to the clerk, Mr. P. Douglas Sisk: “As
you know, since becoming a judge on June 15, 1990, I have recused myself in all cases in which
the United States Attorney’s Office for the District of New Jersey has appeared. I am writing to
inform you that, as of June 15, 1994, the fourth anniversary of my swearing in, I am ending this
blanket recusal. I will, however, continue to recuse myself in any cases that were handled by the
United States Attorney’s Office for the District of New Jersey during the period when I was
United States Attorney, i.e., from March 23, 1987, to June 15, 1990.” The letter continued:
“Because of the passage of time, I believe that most cases in which the United States Attorney’s
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Office for the District of New Jersey now appears began after I became a judge. There may,
however, be some cases that were in the United States Attorney’s Office during my tenure there.
Unfortunately, because there were thousands of cases in the United States Attorney’s Office
during that period, because I do not have a list of all these cases, and because I cannot possibly
remember them all, I will have to rely on counsel to a large degree to bring to my attention any
cases that were in the United States Attorney’s Office during the period in question. For that
reason, I have written to the United States Attorney’s Office and the Federal Public Defender’s
Office, to alert them to the fact that I am ending my blanket recusal. In those letters, I have also
requested that, pursuant to Local Appellate Rule 26.1.2, they notify your office whenever an
appeal in which they appear was pending in the United States Attorney’s Office during the
indicated period.”

I do not have a record of all instances in which the United States Attorney’s Office or the
Federal Public Defender’s Office may have notified the Court regarding the pendency of a case
or investigation during my tenure as U.S. Attorney. The following list includes any case in
which my records indicate that any party or person brought such a matter to my attention.

Cases in which a motion or other request or suggestion that I recuse was made by a litigant,
party, or other person:

1. Delta Traffic Service, Inc. v. The Mennen Co., No. 90-5063. On September 12, 1990,
approximately one month before the scheduled date of argument, I recused myself sua
sponte from this case after noticing that my name appeared on the ICC’s brief. The ICC
had intervened in the action in late 1989. The ICC seems to have handled the district
court litigation entirely on its own, and I had no reason to think that the U.S. Attorney’s
Office was even aware of the case. No one from the U.S. Attorney’s Office was listed as
counsel on either the district court docket sheets or the clearance sheet. Likewise, the
appellate brief was apparently prepared entirely in Washington. It appeared that, after the
brief was prepared, someone in Washington simply inserted the U.S. Attorney’s name.
Although the U.S. Attorney’s Office apparently had no substantive involvement in the
case, [ did not think I could serve on the panel when my name appeared on a party’s
briefs. Hence, I recused myself and took no part in either the argument or the decision.

2. Borchers v. United States, Nos. 90-5937 and 90-5939. I was recused from this matter on
November 11, 1990, because it involved allegations concerning the conduct of the U.S.
Attorney’s Office for the District of New Jersey during my tenure as U.S. Attorney. The
recusal appears to have been automatic, as the U.S. Attorney’s Office was on my
automatic recusal list and the recusal was entered on the same day of the clerk’s recusal
check. On November 30, 1990, the appellant made a motion for my recusal. He alleged
misconduct on the part of one or more representatives of the office of the U.S. Attorney
for the District of New Jersey before, during, and after my tenure as U.S. Attorney. No
action was taken on the appellant’s motion as I already was recused.

3. Martin v. Delaware Law School, No. 91-1761. On October 8, 1991, James L. Martin, the
appellant, moved to recuse 15 judges on the Third Circuit, myself included. Mr. Martin’s
motion offered different reasons for seeking to recuse different judges. As to me, his
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motion alleged: “Justice Alito worked as a US Attorney in NJ for several years before
beginning his tenure as a judge. Because the US Attorney’s Office in NJ has been
retained to represent parties in related cases involving similar issues, Justice Alito should
be recused and disqualified.” The motion did not allege specific facts in support of this
claim. I was not assigned to the merits panel, but I did participate in the vote to deny
rehearing en banc. I did not recuse myself from the vote because Mr. Martin’s case did
not involve the U.S. Attorney’s Office for the District of New Jersey, and because he
presented no other basis for recusal.

. Martin v. Sparks, No. 91-3596. On August 25, 1992, the appellant, moved to recuse 11
judges on the Third Circuit, including me. As was the case in Martin v. Delaware Law
School, the appellant’s motion alleged that I should be recused because “the US
Attorney’s Office in NJ has been retained to represent parties in this case and in the
related cases.” This motion also did not allege specific facts in support of his claim. In
an order issued on September 10, 1992, Judge Becker denied the appellant’s motion. I
was not a member of the panel in this case, but I did participate in the decision to deny
rehearing en banc. I did not recuse myself from the vote because the appellant’s case did
not involve the U.S. Attorney’s Office for the District of New Jersey, and because he
presented no other basis for recusal.

. Hammond v. Creative Financial, No. 92-2035. On April 7, 1993, appellants Lucinda
Hammond and James L. Martin moved to recuse and disqualify 11 judges on the Third
Circuit, including me. As with Mr. Martin’s previous cases, the motion alleged that I
should be recused because “the US Attorney’s Office in NJ has been retained to represent
parties in the related cases.” This motion likewise did not allege specific facts in support
of the claim. On June 18, 1993, the court, in an order issued by Judge Becker, denied
appellant’s motion. I did not serve on the merits panel, and the court’s records do not
indicate whether I participated in a decision to deny rehearing en banc. However, as with
previous cases filed by Mr. Martin, I did not need to recuse myself because the case did
not involve the conduct of the U.S. Attorney’s Office for the District of New Jersey while
I was U.S. Attorney, and because no other basis for recusal was offered.

. Martin v. Francis, No. 92-5276. On August 25, 1992, James L. Martin, the appellant,
moved to recuse 11 judges on the Third Circuit, myself included. As to me, the
appellant’s motion, like previous motions described above, alleged only that “the US
Attorney’s Office in NJ has been retained to represent parties in the related cases.” The
Court denied the motion in an order issued by Judge Becker on November 27, 1992. 1
did not serve on the merits panel, and the court’s records do not indicate whether I
participated in a decision to deny rehearing en banc. However, as with previous cases
filed by Mr. Martin, I did not need to recuse myself because the case did not involve the
conduct of the U.S. Attorney’s Office for the District of New Jersey while I was U.S.
Attorney, and because no other basis for recusal was offered.

. United States v. Grewal, No. 95-3362. On May 2, 1996, I received a fax from Ronald
Kuby, counsel for respondent Amarjit Grewal, informing me of “a possible basis for [my]
recusal in the above-entitled matter.” Mr. Kuby’s fax informed me that the respondent
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10.

11.

was one of the Sikh leaders involved in an extradition proceeding handled by Special
Assistant U.S. Attorney Judy G. Russell during my tenure as U.S. Attorney. While
handling that matter, Ms. Russell reported that she had received various threatening
communications. After some investigation, the FBI determined that the typewritten
letters containing those threats had been typed on Ms. Russell’s own typewriter.
Although I was U.S. Attorney at the time, [ had no involvement in the substance of the
extradition proceeding, which was handled thereafter by attorneys from the Department
of Justice in Washington, DC. I had no recollection of the respondent until I received
Mr. Kuby’s fax, and I do not think I had any basis for realizing who the respondent was
prior to receiving the fax. Although I did not believe that the facts called to my attention
mandated my recusal, my practice is to err on the side of caution in such matters, and I
therefore recused myself from the case.

Vey v. Colville, No. 93-3422. On September 20, 1993, Eileen Vey, the appellant, moved
to recuse all judges on the Third Circuit. The motion stated that I should be disqualified
because I had served on a panel assigned to a related habeas corpus case, Vey v. Wolfe,
No. 92-3362. The Court denied the motion in an order authored by Judge Becker and
issued on February 28, 1994. I was not assigned to the merits panel, but I did participate
in a vote to deny an initial hearing en banc. I did not need to recuse myself from the case
because my role in Vey v. Wolfe did not create any actual or apparent conflict of interest.

Gay v. Stockdale, No. 95-3718. On March 4, 1996, Wilmer B. Gay, the petitioner,
requested that Judge Becker and I, along with all but one of the other judges on the Third
Circuit, be disqualified. The petition accused all judges in question of corruption. On
November 8, 1996, the Court denied petitioner’s request for a writ of mandamus; the
order, authored by Judge Mansmann, did not specifically address the request for recusal.
I did not serve on the panel, but I did participate in the vote to deny rehearing en banc, as
no plausible basis for recusal was set forth in the motion.

Martin v. Walmer, No. 97-1572. On August 7, 1997, James L. Martin, the appellant,
moved to recuse and disqualify 11 judges on the Third Circuit, myself included. As with
the appellant’s previous motions, this one alleged only that “the US Attorney’s Office in
N1J has been retained to represent parties in the related cases.” The Court denied the
motion on November 20, 1997, in an order authored by Judge Greenberg. I was not on
the merits panel, but I did participate in the decision to deny rehearing en banc. I did not
recuse myself from the vote because the appellant’s case did not involve the U.S.
Attorney’s Office for the District of New Jersey, and because he presented no other basis
for recusal.

Martin v. PA Real Estate Commission, No. 99-1168. On May 3, 1999, James L. Martin,
appellant, moved to disqualify 12 judges on the Third Circuit, myself included. As to
me, the motion alleged only that “the US Attorney’s Office in NJ has been retained to
represent parties in the related cases.” The Court denied the motion in an order issued on
December 7, 1999, and authored by Chief Judge Scirica. I did not serve on the merits
panel, but I participated in the vote to deny the petition for rehearing en banc. I did not
recuse myself from the vote because the appellant’s case did not involve the U.S.
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12.

13.

14.

15.

Attorney’s Office for the District of New Jersey, and because he presented no other basis
for recusal.

Martin v. Walmer, No. 00-2333. On September 27, 2000, James L. Martin, appellant,
moved to disqualify 15 judges on the Third Circuit, myself included. As to me, the
motion alleged only that “the US Attorney’s Office in NJ has been retained to represent
parties in the related cases.” The Court denied the motion in an order authored by Judge
Nygaard and issued on October 16, 2001. I did not serve on the merits panel, but |
participated in the vote to deny the petition for rehearing en banc. I did not recuse myself
from the vote because the appellant’s case did not involve the U.S. Attorney’s Office for
the District of New Jersey, and because he presented no other basis for recusal.

Reilly v. Weiss, No. 00-3634. On August 7, 2001, Paul Reilly, appellant, moved to
disqualify all three judges assigned to the merits panel for his appeal, including myself.
Reilly claimed that the entire Third Circuit had violated the Constitution by delegating
judicial duties to staff attorneys, and that the entire court was disqualified because a judge
may not decide the constitutionality of his own conduct. The motion was denied on
August 23, 2001, in an order authored by Judge Weis, because appellant had failed to
present any legitimate basis for recusal. On October 25, 2001, I issued an order denying
Reilly’s petition for rehearing en banc.

Foster v. NJ Mfg. Ins. Co., Nos. 01-1533 and 01-2876. On October 1, 2003, Ivan Foster
moved to vacate a previous order of the Court and to recuse 14 judges on the Third
Circuit, myself included. Mr. Foster alleged that the named judges had perpetrated a
fraud on the court by either denying his request for relief in a previous case or by denying
review en banc. I did not serve on the merits panel but did participate in the vote
regarding en banc review. I opted not to recuse myself from the vote because the
allegations set forth in the motion were not true.

Monga v. Ottenberg, No. 01-1827. On November 24, 2003, appellant Monga made a
motion to disqualify me from participating in his appeal. As I explained in a letter to
Senator Specter: “I sat on the original panel that heard the appeal. Due to an oversight, it
did not occur to me that Vanguard’s status in the matter might call for my recusal. After
the court’s unanimous decision was issued affirming the district court ruling, the
appellant raised the issue of my interest in Vanguard. My principal financial interest in
Vanguard is in the mutual funds I own, which were not at issue in this lawsuit. After the
issue was raised, I reviewed the applicable ethical rules and guidelines. According to the
Code of Conduct and parallel language in 28 U.S.C. section 455, 1 did not have a
financial interest in the outcome of the case. This law states that a financial interest
exists in this type of case only ‘if the outcome of the proceeding could substantially affect
the value of the interest.” (Canon 3C.(3)(c)(iii) and 28 U.S.C. 455(d)(4)(iii)).
Nevertheless, my personal practice is to recuse myself once my participation was called
into question. Moreover, notwithstanding the fact that my vote on the unanimous panel
did not affect the outcome, I took the extra and unnecessary step of requesting that a new
panel of judges be appointed to rehear the case. The new panel of judges reached the
same unanimous conclusion as the prior panel.”
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16.

17.

18

19.

20.

Guyer v. Kunz, No. 01-2012. On June 6, 2011, Thomas D. Guyer, appellant, requested
the recusal of all Third Circuit judges. The appellant filed suit against fifty different
judges sitting in the state court, the Eastern District of Pennsylvania, and the Third
Circuit; he alleged that the defendants had conspired to wrongfully imprison him for over
fifteen years in a Pennsylvania state prison on state burglary charges. In affirming the
decision of the district court, the court, addressing the appellant’s request for recusal,
stated: “Recusal is not mandated upon the merest unsubstantiated suggestion of personal
bias or prejudice, and we will not allow Guyer to impede the administration of justice by
suing every judge within the jurisdiction of this circuit in an effort to have his case
transferred out of the Third Circuit.” 1 did not serve on the merits panel but did
participate in the vote on the petition for rehearing en banc. I opted not to recuse myself
for the same reason set forth in the court’s opinion.

Chapman v. Commonwealth of PA, No. 01-3815. On October 12, 2001, Chapman
moved for recusal of the entire en banc panel of judges of the Third Circuit. He argued
that the entire panel was disqualified as a matter of law from considering his request for a
writ of mandamus because the court had decided against rehearing in a prior case — and
had thus “tried” the case previously for purposes of 28 U.S.C. § 47. 1did not serve on the
merits panel but did participate in the vote on the petition for rehearing en banc. 1
decided not to recuse myself from the vote because petitioner’s argument incorrectly
stated the law.

. Reynolds v. USX Corp., No. 01-3941. On June 6, 2002, appellant Reynolds moved to

strike the opposing party’s brief and to recuse any panel member who had viewed the
brief. Reynolds argued that the appellee’s brief contained “impertinent material
regarding appellee’s counsel’s recollection of settlement conversations, including
settlement offers, between counsel involved in this appeal in violation of L.A.R. 33.5(¢c)
and F.R.E. 408.” The merits panel, on which I sat, granted the motion to strike but
denied the motion to recuse in an order authored by Chief Judge Scirica and issued on
July 22, 2002. I declined to recuse myself because the brief had not compromised my
ability to consider the case.

Reilly v. Weiss, Nos. 02-1382, 02-2821, 02-3261 and 03-1402. On November 6, 2003,
appellant Reilly moved to disqualify all Third Circuit Judges. The appellant alleged that
the entire court was disqualified because, among other reasons, the judges were all biased
against pro se litigants and had “abdicated critical judicial functions to staff attorneys.” 1
was not on the merits panel but did participate in the vote denying a rehearing en banc. |
did not recuse myself because the appellant made no plausible argument for recusal.

Martin v. Delaware Law School, No. 02-1424. On March 22, 2002, appellant, James L.
Martin, moved to recuse and disqualify 15 judges on the Third Circuit, myself included.
As with previous cases filed by the appellant, his motion in this case alleged that I should
be recused because “the US Attorney’s Office in NJ has been retained to represent parties
in related cases involving similar issues.” The Court denied the motion on October 23,
2002, in an order issued by Judge Nygaard. I was not a member of the merits panel, but
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participated in the vote to deny rehearing en banc. I opted not to recuse myself because
the appellant’s case did not involve the U.S. Attorney’s Office for the District of New
Jersey, and because he presented no other basis for recusal.

21. Manna v. United States, No. 04-4282. In this habeas case, Louis A. Manna, the
appellant, filed a motion on November 30, 2004, to recuse Judge Barry, Judge Chertoff,
and me. On December 14, 2004, the U.S. Attorney for the District of New Jersey,
George S. Leone, also requested that all three judges be recused. At the time of the
appellant’s original trial, I was the United States Attorney for the District of New Jersey.
The appellant alleged that Judge Chertoff and I were “relentless adversaries” with a “win
at all cost” mentality. He also claimed that Judge Chertoff and I conspired to deny him
due process of law. On December 14, 2004, in keeping with my standard practice, |
recused because of my involvement in the original prosecution.

22. In re Shemonsky, No. 05-1736. In this case Michael R. Shemonsky moved to recuse the
entire Third Circuit Court of Appeals, and also “move[d] under the theory of King’s
Bench under the Magna Carta to act as the Court.” Mr. Shemonsky claimed that the
Judicial Council for the Third Circuit had been sued in the Court of Common Pleas for
the County of Monroe, and that the Third Circuit Judicial Council controls the activity of
the Third Circuit Court of Appeals. He also claimed that “numerous fraudulent orders
were entered under the bogus facsimile signature” of the Clerk. On July 13, 2005, Chief
Judge Scirica issued an order denying the motion to recuse the entire court but allowing
each judge to choose whether to recuse. On July 14, 2005, I recused myself solely to
avoid any appearance of impropriety arising from the fact that I had been named as a
defendant in Mr. Shemonsky’s suit against the Third Circuit Judicial Council.

23. D’Amario v. Bailey, No. 05-4333. On Oct. 6, 2005, the appellant in this case, Arthur
D’ Amario III, moved to recuse the entire Third Circuit because U.S. Marshals had
identified him as “a ‘security concern,” resulting in his banishment from all federal
courtrooms in Philadelphia.” This designation, the appellant argued, gives the entire
court a vested interest in maintaining his allegedly illegal custody. The appellant’s
underlying conviction was for threatening to assault and murder a federal judge, in
violation of 18 U.S.C. § 115(a)(1)(B). See United States v. D’ Amario, 350 F.3d 348 (3d
Cir. 2003) (Alito, J.). This motion is pending before a panel of the Third Circuit. I was
not assigned to the panel, and have not considered the motion.

Appendix 3, attached, includes, to the best of my knowledge, all cases from which I was recused
during my tenure as a judge on the Third Circuit, regardless of whether the recusal was
automatic. The Office of the Clerk assisted me in compiling the list. T have done my best to
state the apparent reason for recusal for each case listed. Because the court’s records only note
the fact of recusal, however, I cannot be absolutely sure that the stated reason was the only or the
actual reason for recusal. Where the explanation seems reasonably apparent, I have listed it. I
have not offered any explanation for cases in which I could not recall the basis for recusal from
my review of the parties and the attorneys involved in the case.
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24. Outside Commitments During Court Service: Do you have any plans,
commitments, or agreements to pursue outside employment, with or without
compensation, during your service with the Court? If so, please explain.

I have no plans, commitments, or agreements to pursue outside employment in the future.

25. Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year,
including all salaries, fees, dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more. (Copies of the financial
disclosure report, required by the Ethics in Government Act of 1978, may be
substituted here.)

Please see attached financial disclosure report.

26. Statement of Net Worth: Please complete the attached financial net worth
statement in detail (add schedules as called for).

Please see attached statement of net worth.

27. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless
of professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have done to fulfill
these responsibilities, listing specific instances and the amount of time devoted to
each.

Since my clerkship, I have spent my entire legal career as an employee or officer of the
Department of Justice or a judge and have thus been precluded from representing private
clients. As a judge, I have worked, together with the other members of my court, to
provide parties appearing before us with high quality pro bono representation. We have
encouraged lawyers to place their names on the list of attorneys who are willing to
undertake pro bono appellate representation, and we regularly appoint pro bono attorneys
in pro se cases in which it appears that such representation would be beneficial. We have
recently sought to encourage attorneys to accept pro bono assignments in asylum and
other immigration cases and have agreed to hear oral argument in all such cases.

28. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination
and the interviews in which you participated). List all interviews or
communications you had with anyone in the Executive Office of the
President or the Justice Department regarding this nomination, or any other
judicial nomination for which you have been considered, the dates of such
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interviews or communications, and all persons present or participating in
such interviews or communications.

A short time before June 24, 2001, I was invited to an interview with then-
Counsel to the President Alberto Gonzales and then-Deputy Counsel to the
President, Timothy Flanigan. I was told that the interview concerned a possible
future Supreme Court vacancy. I was interviewed by Judge Gonzales and Mr.
Flanigan on June 24, 2001.

Some time before May 5, 2005, I was invited to another interview about a
possible future Supreme Court vacancy. I was interviewed on May 5, 2005, by
Vice President Cheney, Attorney General Gonzales, Andrew Card, Karl Rove,
Harriet Miers, and I. Lewis Libby. A few weeks later, I was interviewed by Ms.
Miers.

In July 2005, I was invited to an interview with the President and was interviewed
by the President on July 15, 2005; Ms. Miers was present.

On October 28, 2005, I was telephoned by Mr. Card and told that I might receive
a call from the President. The President telephoned me on that date and we
discussed the possibility of my nomination. I met with the President on the
morning of October 31, 2005, and he formally offered to nominate me and I
accepted.

. Has anyone involved in the process of selecting you as a judicial nominee
(including, but not limited to anyone in the Executive Office of the President,
the Justice Department, or the Senate and its staff) ever discussed with you
any specific case, legal issue, or question in a manner that could reasonably
be interpreted as seeking any express or implied assurances concerning your
position on such case, issue, or question? If so, please explain fully. Please
identify each communication you had prior to the announcement of your
nomination with anyone in the Executive Office of the President, the Justice
Department or the Senate or its staff referring or relating to your views on
any case, issue or subject that could come before the Supreme Court of the
United States, state who was present or participated in such communication,
and describe briefly what transpired.

No one involved in the process of selecting or recommending me as a judicial
nominee has ever discussed with me any specific case, legal issue, or question in a
manner that could reasonably be interpreted as seeking any express or implied
assurances concerning my position on such case, issue, or question.

Did you make any representations to any individuals or interest groups as to

how you might rule as a Justice, if confirmed? If you know of any such
representations made by the White House or individuals acting on behalf of
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the White House, please describe them, and if any materials memorializing
those communications are available to you, please provide four (4) copies.

I have made no representations to any individuals or interest groups as to how I
might rule as a justice, if confirmed. I am not aware of any such representations
made by the White House or any individuals acting on behalf of the White House

29. Judicial Activism: Please discuss your views on the following criticism involving
“judicial activism.”

The role of the Federal judiciary within the Federal government, and within society,
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the
judicial branch has usurped many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activism” have been said to include:

a. atendency by the judiciary toward problem-solution rather than grievance-
resolution;

b. a tendency by the judiciary to employ the individual plaintiff as a vehicle for
the imposition of far-reaching orders extending to broad classes of
individuals;

¢. atendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. a tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e. atendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

The Constitution sets forth a limited role for the judicial branch. As the question notes, in
recent years there have been charges that the federal judiciary has exceeded the proper bounds of
judicial authority through court decisions. My experience has taught me that any such criticism
should be informed by a balanced understanding of the role that the federal courts should play.

The Constitution charges the federal courts with the duty to exercise “[t]he judicial Power
of the United States,” Art. III, sec.1, and as Alexander Hamilton aptly put it in Federalist 78, the
courts should carry out that role with “firmness and independence.” “Without this,” he observed,
“all the reservations of particular rights or privileges [in the Constitution] would amount to
nothing.” But while the federal courts should act firmly and independently within their proper
sphere, they must always keep in mind that their proper sphere is circumscribed. The “judicial
Power” is distinct from the “legislative Powers” given to Congress and from “the executive
Power,” and the federal courts must engage in a constant process of self-discipline to ensure that
they respect the limits of their authority.

Judicial self-discipline is especially important when federal courts are interpreting the
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Constitution. In non-constitutional cases, the political branches can check what they perceive to
be erroneous judicial decisions by enacting corrective legislation. Decisions based on an
interpretation of the Constitution, by contrast, cannot be checked in this manner, and a thoughtful
appreciation of the nature and essential limits of the judicial function is therefore acutely
necessary to protect the democratic values that underlie our Constitution.

Article IIT of the Constitution, which is the source of the federal courts’ power,
simultaneously limits that power. Most importantly, Article III, section 2 restricts the
jurisdiction of the federal courts to actual “Cases” and “Controversies,” and this limitation
necessarily means that the federal courts lack jurisdiction unless the constitutional elements of
“standing” and “ripeness” are met. These elements serve to ensure that the federal courts stay
within the role that courts have traditionally performed and that they are trained and equipped to
perform — entertaining and adjudicating real disputes that are brought before them by real parties.
By restraining the courts from reaching out to decide abstract issues and nascent disputes that
may not need judicial resolution, these doctrines promote better decision making, serve
democratic values, and work to prevent clashes with the authority of Congress and the Executive
by reserving to the political process issues that rightly belong there. In recent decades, Supreme
Court decisions have stressed the importance of these constitutional restrictions on the power of
the federal courts, and as a judge of the court of appeals I have applied these precedents.

Other valuable statutory and judge-made limitations on the exercise of judicial power
serve similar purposes. These limitations include prudential standing and ripeness requirements,
statutory and non-statutory limitations on the scope of review that courts may properly exercise
in particular contexts, and the doctrine of stare decisis, which supplies essential stability to the
law and is a fundamental feature of our legal system. My experience as a court of appeals judge
for the past 15 years has fortified my appreciation of the value of these important limitations.

A criticism of the federal courts cited in the question concerns the overreaching in
crafting and implementing remedies, an area that highlights the tension between the federal
courts’ obligation to discharge their proper role firmly and independently and the need to avoid
inappropriate encroachment on the authority of other government institutions. When a
constitutional or statutory violation has been proven, a court should not hesitate to impose a
strong and lawful remedy if that is what is needed to provide full redress. Some of the finest
chapters in the history of the federal courts have been written when federal judges, despite
resistance, have steadfastly enforced remedies for deeply rooted constitutional violations. At the
same time, however, judges must always be sensitive to the need to avoid unnecessary
interference with the authority and competence of the political branches. In addition, courts
should recognize that their legitimacy is tested when they undertake in the remedial context to
perform functions that are ordinarily the province of the political branches.

A paradox is inherent in our constitutional structure. The framers of the Constitution
generally did not think that government institutions and actors could be trusted to refrain from
unduly extending their own powers, but our constitutional system relies heavily on the judiciary
to restrain itself. To do this, judges must engage in a continual process of self-questioning about
the way in which they are performing the responsibilities of their offices. Judges must also have
faith that the cause of justice in the long run is best served if they scrupulously heed the limits of
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their role rather than transgressing those limits in an effort to achieve a desired result in a
particular case. Judges must maintain a deep respect for the authority of the other branches of
government — based on their democratic legitimacy — and a keen appreciation of the comparative
advantages that other government institutions and actors have in making empirical judgments,
devising comprehensive solutions for social problems, and administering complex programs and
institutions. In addition, judges must be appropriately modest in their estimation of their own
abilities; they must respect the judgments reached by predecessors; and they must be sensibly
cautious about the scope of their decisions. And judges should do all these things without
shirking their duty to say what the law is and to carry out their proper role with energy and
independence.
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Provide a complete, current financial net worth statement which itemizes in detail all assets (including
bank accounts, real estate, securities, trusts, investments, and other financial holdings) all liabilities
(including debts, mortgages, loans, and other financial obligations) of yourself, your spouse, and other

FINANCIAL STATEMENT

immediate members of your household.

NET WORTH

ASSETS LIABILITIES
Cash on hand and in banks 243 700 [ Notes payable to banks-secured
U.S. Government securities-add schedule 60 000 | Notes payable to banks-unsecured
Listed securities-add schedule 788 750 | Notes payable to relatives
Unlisted securities--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Unpaid income tax
Due from others Other unpaid income and interest
Doubtful Real estate mortgages payable-add schedule
Real estate owned-add schedule 869 550 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property 150 000
Cash value-life insurance
Other assets itemize:
Total liabilities 0
Net Worth 2 112 000
Total Assets 112 000 | Total liabilities and net worth 2 112 000
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add schedule) NO
On leases or contracts Are you defendant in any suits or legal
actions? NO
Legal Claims Have you ever taken bankruptcy? NO
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT

NET WORTH SCHEDULES

U.S. Government Securities
Series EE Bonds

Listed Securities
Vanguard Small Cap Index Fund
Vanguard Total Stock Market Index Fund
Windsor II Fund
XOM Common Stock
Wellington Fund
Vanguard Intermediate Term Tax Exempt Fund
Vanguard Insured Long Term Tax Exempt Fund
Vanguard N.J. Long Term Tax Exempt Fund
Star Fund
Windsor II Fund
Vanguard Intermediate Term bond Index Fund
INTC Common Stock
Fidelity Equity II Income Fund
MCD Common Stock
BMY Common Stock
DIS Common Stock

Total Listed Securities

Real Estate Owned
Personal residence
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$ 60,000

§ 96,000
86,000
25,500

161,000
101,000
90,000
26,000
30,000
25,000
51,000
18,000
13,800
29,400
25,200
8,400
2,450

$788,750

$ 869,550



