




















































































































































































































































































































































requires an inquiry into whether the conduct is "arbitrary in the constitutional sense," that is, 
whether the conduct is proportionate to the governmental interest involved. ld. at 846. In 
addition, the test requires an objective inquiry into whether the conduct is "egregious" or 
"outrageous" in light of "traditional executive behavior and contemporary practices." ld. at 847 
n.8. Although it may not be easy to identify a minimum standard in the abstract, this objective 
inquiry makes clear that there are some acts, such as torture, that would be deemed to "shock the 
conscience" regardless of the government interests involved, because they are so manifestly 
contrary to traditional executive behavior and contemporary practice. 

C. Is the government interest in obtaining information from a suspect who is 
believed to possess crucial intelligence about a planned terrorist attack relevant to 
a constitutional analysis of what interrogation techniques u.s. law enforcement 
operating in the United States are permitted to use in questioning such a suspect? 

ANSWER: The Due Process Clause establishes one constitutional standard, but it is a standard 
that must be measured based upon the circumstances and interests at stake. The Supreme Court 
clearly has recognized that the Government has an important interest in the enforcement of the 
law. See, e.g., Lewis, 523 U.S. at 852-53. At the same time, the Court has recognized the 
Government to have an even greater interest when it comes to combating terrorism or protecting 
the Nation's security from an armed attack. See, e.g., Zadvydas v. Davis, 533 U.S. 678,696 
(200 l). That said, the primary aim of police questioning is the collection of admissible evidence 
for a criminal trial, and in that context, the Supreme Court has recognized additional 
constitutional limitations, such as the Miranda warnings, that govern the practices of ordinary 
law enforcement. 
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Questions: 

Written Questions for Michael B. Mukasey 
Nominee to be Attorney General for the United States 

From Senator Byron Dorgan 

1. As you know, the Department of Justice has a unique legal and moral obligation 
to provide law enforcement services on reservation lands. How do you expect to 
coordinate with tribal leaders and convey your vision for meeting this obligation? 

ANSWER: As I understand it, the Department of Justice works primarily in two ways to 
carry out these obligations. The Office of Tribal Justice (OTJ) acts as a liaison and 
primary point of contact between the Department and Native American tribes. 
Additionally, the Attorney General's Advisory Committee (AGAC) contains a Native 
American Issues Subcommittee. That Subcommittee consists of United States Attorneys 
whose districts contain substantial portions ofIndian country. In addition, those United 
States Attorney's Offices that contain substantial portions ofIndian country have 
consistent interaction with tribal leaders. As part of my comprehensive review of the 
Department, should I be confirmed, I will consult with OTJ and the AGAC Native 
American Issues Subcommittee about how best to fulfill their legal and moral 
responsibilities. 

2. The Senate Committee on Indian Affairs has held a series of hearings in 2007 
documenting the law enforcement crisis in Indian country. How do you plan to 
address this crisis in terms of personnel and dedication of resources? 

ANSWER: Should I be confirmed, I will undertake a comprehensive review of the 
Department's allocation of resources and personnel. As part of the review, I will assess 
resources and personnel dedicated to addressing law enforcement in Indian country. I 
anticipate being guided in this aspect ofthe assessment by OTJ and the Native American 
Issues Subcommittee. 

3. In light of the Government's obligation to tribal public safety, and the 
Department's specific investigatory and prosecutorial duties, will you establish or 
elevate an office within Main Justice that will report directly to you or the Deputy 
Attorney General to coordinate on Native American issues? 

ANswER: • Should I be confirmed, as part of my comprehensive review ofthe 
Department, I will ensure that an appropriate reporting relationship exists between OTJ 
and senior DepaI't!Dent officials. I will also maintain the important relationship that exists 
between the Native American Issues Subcommittee and the Attorney General. 


