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Chairwoman Klobuchar, Ranking Member Lee, and Members of the Subcommittee,
thank you for the opportunity to testify in front of you today on the case for antitrust
reform. I appreciate the accommodation to do so virtually, given Massachusetts
COVID-19 travel restrictions.

My Background

I have been engaged in research and teaching on industrial organization, with a
particular focus on competition and regulatory policy, as an academic economist for
35 years. I am the Charles P. Kindleberger Professor of Applied Economics and
former Department Head in the MIT Department of Economics. I directed the
National Bureau of Economic Research program in Industrial Organization for more
than twenty years. And I had the great privilege of serving as the Deputy Assistant
Attorney General for Economics in the Antitrust Division of the Department of Justice
from 2014 through the end of 2016, working with Division leadership and its
outstanding career staff to protect competition and American consumers.

While I am proud of the work we accomplished during my service in the Antitrust
Division, that experience provided first-hand confirmation of a conclusion also
reached by an abundance of empirical economic research, and a concern shared by
many of you here today and across America: We have a market power problem.
Many factors contribute to that outcome. But I believe the most significant are
impediments to the effective exercise of antitrust enforcement that is needed to
adequately deter, halt, or remedy anticompetitive conduct that threatens free and fair
markets, which are the cornerstone of our economy and prosperity. I welcome the
opportunity to discuss with you the foundations on which I base that conclusion, and
the compelling case it makes for antitrust reform. Much of this is summarized in two
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documents I have appended to these remarks to be incorporated in my written
testimony: my 2019 paper on “Concerns About Competition,” and the “Joint
Response to the House Judiciary Committee on the State of Antitrust Law and
Implications for Protecting Competition in Digital Markets” that I submitted with 11

other economists and lawyers in April 2020.

Economic Evidence on Market Power

In recent years, considerable attention has been paid to rising concentration and profit
margins, or mark-ups, most commonly measured at aggregate industry and geographic
levels. I know this literature is familiar to most of you. Similarly, the size, dominance,
and conduct of a handful of digital platform companies in their respective markets has
sparked growing concern about market, economic, and political power. This has drawn
much-needed and overdue public attention to the state of competition and competition
policy in the United States.

There is ongoing and robust debate over the measurement and implications of both
aggregate trends and the “winner-take-most” economics of many digital markets.
Empirical economists have jumped enthusiastically into this fray, and I discuss the
strengths and limitations of this work in my 2019 paper, “Concerns About
Competition.” But it would be a mistake to think that the evidence of a competition—
or competition policy —problem rests solely or even primarily on how these debates are
resolved. There is compelling empirical evidence of market power concerns across a
broad range of well-defined markets that have been studied by industrial organization
economists, including industries as diverse as agricultural seed production, airlines,
banking, brewing, grocery retailing, health care provider and health insurance markets,
household appliances, meat- and poultry-processing, pharmaceuticals, and publishing,
among many, many others.? Merger retrospective evidence strongly suggests that
“consummated horizontal mergers, particularly in concentrated markets, frequently are

IN. L. Rose, “Concerns About Competition,” in Melissa S. Kearney and Amy Ganz, eds., Maintaining the
Strength of American Capitalism. Aspen Institute Economic Strategy Group. November 2019; ]. B. Baker et
al., “Joint Response to the House Judiciary Committee on the State of Antitrust Law and Implications for
Protecting Competition in Digital Markets,” (April 30, 2020),
https://digitalcommons.wcl.american.edu/pub_disc_cong/18/ .

2 For a sample of studies, see discussions in Baker et al. (2020), 2-4, supra note 1 ; N. L. Rose and J. Sallet,
“The Dichotomous Treatment of Efficiencies in Horizontal Mergers: Too Much? Too Little? Getting it
Right,” 168 University of Pennsylvania Law Review, 1941, 1963-1964 (June 2020).
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associated with consumer losses, and infrequently are associated with consumer
benefits,”? and that these adverse outcomes can arise from either unilateral incentives to
exercise market power post-merger or increases in coordinated effects (tacit or explicit
collusion). Nor is competitive harm restricted to product markets. Many providers of
inputs into concentrated markets —including farmers, doctors and nurses, and workers,
to name a few —are harmed by the anticompetitive consolidation or exclusionary
conduct of the firms to which they sell their services or products.*

But aggregate concentration and mark-up trends or empirical industry studies are far
from the only source of evidence on our growing competition problem. The operation
of the antitrust enforcement system itself provides a wake-up call for anyone doubting
the significance of the problem.

Underenforcement of Antitrust Laws

Compelling evidence of growing market power problems also comes from an
assessment of our antitrust enforcement system. Antitrust is at its core a deterrence-
based system. The resource and time costs of investigating, challenging, and
remedying anticompetitive conduct by firms —whether proposed anticompetitive
mergers, exclusionary conduct, or collusion—are too high if each possible violation
must be individually assessed and blocked or unwound. Rather, we rely on identifying
the boundaries between permissible and impermissible actions, and a sufficient
likelihood of costly enforcement actions should those be crossed, to deter firms from
engaging in anticompetitive actions. The cases that the U.S. Department of Justice
Antitrust Division (DOJ) and Federal Trade Commission (FTC) bring provide insight
into the effectiveness of that deterrence. The views are not encouraging.

In the merger space, only a tiny fraction of proposed mergers are investigated, let alone
challenged.> This could indicate that few mergers pose risks to competition, but a closer
look at challenges dashes that optimism. Agencies are increasingly required to
investigate, challenge, and litigate to block proposed mergers to duopoly or even

3 Rose and Sallet (2020), 1963, and references therein, Id. See also J. Kwoka, Mergers, Merger Control, and
Remedies: A Retrospective Analysis of U.S. Policy, (2015).

4 See, for example, Rose (2019), 48-49, supra note 1; E. Prager and M. Schmitt, “Employer Consolidation
and Wages: Evidence from Hospitals,” 111 American Economic Review, 397 (2021).

5 Rose and Sallet (2020), supra note 2.
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mergers to monopoly, outcomes that would not be expected if companies believed the
certainty of those mergers being blocked is high. Few litigated challenges involve four
to three mergers, and almost none involve five to four.® Courts are highly skeptical of
challenges to acquisitions of nascent or potential competitors, making it difficult for
agencies to prevail against the elimination of competition in its infancy, or earlier.” As
has been widely observed, the last major section 2 case brought by DOJ, prior to its
recent monopolization case filed against Google, was the Microsoft case, brought more
than two decades ago. With a few exceptions, courts over the past three decades have
become increasingly hostile to exclusionary conduct challenges.®

My reading of the record, as well as my 28 months as an enforcer, convince me that
these outcomes reflect neither a failure to recognize market power problems nor a lack
of interest in pursuing violations of antitrust laws. Rather, these outcomes are evidence
of systematic problems with our current antitrust regime that lead to chronic
underenforcement. I would categorize those problems in four buckets.

Anti-enforcement case law: A growing impediment to effective antitrust enforcement is

the overly enthusiastic embrace of the Chicago School of antitrust law by courts and
those who argue against strong enforcement, despite its lack of an empirical foundation
and increasing disconnect with the field of industrial organization. The Chicago School
theory, epitomized by Robert Bork,® asserts among other beliefs that markets inexorably
tend toward competition —with easy entry, ubiquitous efficiencies, and growth only of
firms that offer the greatest consumer value—and that the cost of incorrectly blocking
mergers or conduct would be high. None of this has its basis in robust empirical
evidence in the economics literature, nor is most of it supported by the applied
industrial organization theory literature of the past forty years, though that is never

acknowledged by its proponents. Admittedly, some markets may be characterized by

¢ The two health insurance mergers challenged by DOJ in 2016 could individually have been thought of
as a merger that would have reduced the number of large national insurers from five to four, but their
nearly simultaneous merger announcements and same-day challenges made it clear the DOJ considered
these as a five to three merger “package” (“the transactions would increase concentration and harm
competition across the country, reducing from five to three the number of large, national health insurers
in the nation.”). U.S. DQOJ, “Justice Department and State Attorneys General Sue to Block Anthem'’s
Acquistion of Cigna, Aetna’s Acquisition of Humana,” Press Release, July 21, 2016.

7 C. Scott Hemphill and Tim Wu, “Nascent Competitors,” 168 University of Pennsylvania Law Review 1879
(2020).

8 See the brief discussion in Baker et al. (2020), supra note 1.

° Robert Bork, The Antitrust Paradox: A Policy at War with Itself (1978).
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easy entry and robust competition, with growth being driven solely by efficiencies and
delivery of consumer value. But many markets—and most especially those that
antitrust enforcers must evaluate —are characterized by few sellers (oligopoly) and
important strategic incentives to limit competition. Indeed, the rise of the modern
business school curriculum that emphasizes competitive strategy and limits to
unfettered competition is at stark odds with the Chicago School theory as a description
of markets, although their ascendancies in their respective realms almost perfectly
overlap. This divergence is striking. Just as advances in game theory and empirical
analysis has cast increasing doubt on the practical relevance of the Chicago theory,
courts have increasingly embraced the theory as fact.

A second problematic foundation of the Chicago School theory, and one that has
permeated agency decision-making, is the belief in ubiquitous merger efficiencies, at
least at relatively modest scales. This is required to rationalize merger enforcement
actions with economic theory, which tells us that all horizontal mergers in differentiated
product markets will reduce competition and harm consumers, unless accompanied by
sufficiently strong efficiencies. Jon Sallet and I discuss the role of efficiencies analysis at
length in our recent University of Pennsylvania Law Review paper, assess the empirical
evidence for this belief, and conclude that there is little support for prevalent merger-
specific efficiencies sufficient to offset competitive harm. This suggests that current
enforcement is too generous in giving implicit credit for merger-specific efficiencies,
and that the burden of proof for invoking efficiencies in defense of otherwise
anticompetitive mergers is properly placed on the merging parties. A further
implication of this evidence is that the current antitrust enforcement regime has greatly
overstated the error costs of overenforcement, leading to outcomes that have
inadequately protected competitive markets.

The evolving case law of the past four decades has increasingly ratcheted up the
standards required for successful challenges to anticompetitive mergers and conduct,
and hemmed in the ability of enforcers to bring claims.!® In mergers, the standard has
moved from Von’s Grocery!! (blocking a 1960 merger that would have given the
combined firm a 7.5% share of grocery retailing in the LA area) to having to litigate to
halt mergers to duopoly or even monopoly —something that happens with concerning
regularity. Courts are deeply skeptical of challenges to acquisitions of nascent or

10 See the detailed discussion and references in Baker et al. (2020), supra note 1.
1 U.S. v. Von's Grocery, 384 U.S. 270 (1966).
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potential competitors, and case law has made it difficult for plaintiffs to prevail on
claims of anticompetitive conduct. Exclusionary conduct has been granted excessive
deference, or in some cases, pushed almost beyond the reach of antitrust enforcement.
Correcting misperception about the inevitability of competition and overcoming
decades of case law founded on incorrect principles through efforts to educate courts
and build up new precedents to reverse course is likely to take time that we do not
have, particularly in the realm of exclusionary conduct and particular types of merger
harms. This is a major factor in why I and other colleagues have urged legislative

action to restore competition.'?

The agencies also have a role to play. The evolution of the Horizontal Merger
Guidelines has had positive impact on merger litigation, as courts have shown
considerable deference to the Guidelines in their decision-making. The emphasis on
unilateral effects in the 2010 guidelines was a substantial step forward, though it is far
from complete. The willingness of most courts to accept a structural presumption has
made merger enforcement more predictable and focused litigation, but in my
assessment, we likely went too far in where the Guidelines set the bar for presumed
highly concentrated markets. Where earlier guidelines would have suggested
challenges to mergers that leave no more than four remaining competitors, the 2010
HMGs suggest challenges to mergers that leave three or fewer competitors.’> While this
reflected agency practice and case law at the time,'* a decade of further experience, as
well as the evolving body of both theoretical and empirical work on merger impacts,
suggests that the 2500 HHI threshold is too high. Similarly, agencies could advance
enforcement by revisiting the recent Vertical Merger Guidelines, which fall short in a
number of areas.

Inadequate resources for enforcement agencies. Chronic underfunding of the

enforcement agencies poses a tremendous impediment to effective enforcement. Large
numbers of mergers, and increasingly larger mega-mergers, confront agencies with
relatively stagnant or even declining real resources. Conduct investigations and
litigation are incredibly costly to pursue, further straining resources. The increasing
demands that courts place on plaintiffs further raises the cost of litigation.

This inadequacy of agency funding finally is being recognized, thanks in part to an

12 Baker et al. (2020), supra note 1.
13 Rose and Sallet, (2020), 1946-1957, supra note 2.
14 Rose and Sallet (2020) 1955, supra note 2.
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important report by Michael Kades at the Center for Equitable Growth quantifying
antitrust agency enforcement resources over time.'* The alarming implications of this
report, which shows the declining real resources available for enforcement, likely
understate the problem. Compensation for both Ph.D. economists and lawyers has
significantly lagged the academic and private markets, making it increasingly difficult
to attract and retain top quality staff. Further, agencies may deal with budget pressures
by leaving positions unfilled, a particular problem at DOJ in recent years, reducing staff
available for investigations. Parties to large mergers, particularly multi-billion dollar
mega-mergers, have the resources to hire teams of lawyers and economists to persuade
the agencies not to challenge a merger, or to litigate the merger if that is not possible,
ratcheting up the stakes for the government.

This has broad implications for both merger and non-merger enforcement. Agencies
have no ability even to smooth the flow of merger investigations and litigation —the
HSR time clock and resource cost of litigation requires agencies either to allocate scarce
resources to the most problematic mergers as they come in the door, or effectively
forego a challenge, given the difficulty of challenging and remedying consummated
mergers. At DOJ, where I served, this too frequently reduced resources available for
conduct challenges, as staff would be pulled off investigations with “discretionary”
timing to help with time sensitive merger investigations and litigation crunches. The
private bar well understands those crunches, and it would be naive to think that some
are not advising clients with potentially problematic mergers to file those when the

agencies are overwhelmed with other matters.

While agencies undoubtedly can reorganize some activity to wring greater efficiencies
out of how they do their jobs, those efforts have been underway for a while, and further
progress is unlikely to be sufficient to effect the dramatic step up in enforcement that is
desired and necessary. It is not enough —or indeed realistic—to ask DOJ and the FTC to
do more to protect and preserve competitive markets if we are unwilling to give them
the resources to carry out that mission.

Excessive emphasis on econometric quantification of harm. My DOJ colleague Dave

Gelfand, who enthusiastically embraced the affirmative role economics and economists
can play in antitrust enforcement, captured the dark side of that role in warning against

15 Michael Kades, “State of Federal Antitrust Enforcement,” Washington Center for Equitable Growth,
2019. https://equitablegrowth.org/research-paper/the-state-of-u-s-federal-antitrust-
enforcement/?longform=true. See also Rose (2019), 55-56, supra note 1.
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the “CSI effect in antitrust.”!® He describes this as “the belief that jurors have come to
demand more forensic evidence in criminal trials [as a result of the role of DNA
evidence in crime shows], thereby raising the effective standard of proof for
prosecutors,” and argues that economics has done something similar in antitrust. I
agree with his warning, and describe this as an argument parties too often make, often
with apparent success, that any important effects can be precisely quantified, and
therefore, if an effect cannot be precisely measured to the fourth decimal point, it isn’t
important or real. Unfortunately, both of those conclusions are incorrect. Industrial
organization economists bear some responsibility for this, particularly in the merger
space where our tools seem to provide at least a tantalizing promise of econometric
estimation of predicted merger price effects. But there are many important
anticompetitive consequences that are difficult to estimate econometrically or perhaps
even to quantify, and even more difficult to predict. That does not make them
unimportant or irrelevant to antitrust enforcement. Chief among these might be some
of the most consequential potential impacts—on innovation, product quality and
variety, industry dynamics. And even when we can quantify effects, thinking that we
can get to some level of near statistically certainty reflects an unbecoming naivete, if not

economics hubris.

Overreliance on settlements. The difficulty of prevailing on challenges to

anticompetitive mergers and anticompetitive conduct, combined with severe resource
constraints, both reduces the number of challenges and increases over-reliance on
settlements. It is common for challenged mergers to be settled by divesting one parties’
business in overlap markets to a third party. Such divestitures tend to be applied only
in markets that are above the HMG threshold for highly concentrated markets (2500
HHI). Even when the divestitures succeed —and their success in fully replacing the
competition lost by the merger is far from guaranteed, even if the divested assets
continue in business —the consequence of this tendency is to allow markets that begin
with concentration less than the HMG highly concentrated threshold to successively
concentrate up to the 2500 HHI cutoff. This seems far from an ideal place to end up and
not what the drafters of the Clayton Act were intending. Additionally, the strong
asymmetric information that exists between firms and the agencies suggests that firms
may be well-positioned to agree only to settlements that are designed to be minimally

16 Dave Gelfand, “Preserving Competition: The Only Solution, Evolve,” Remarks as Prepared for the
Loyola 2015 Antitrust Colloquium, April 24, 2015, 10-12.
https://www justice.gov/atr/file/518896/download
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constraining on their future behavior or profits, and agencies may be excessively
optimistic about the likely success of their divestiture or other settlement remedy. This
can be especially consequential for behavioral remedies, which have often been used to
settle vertical mergers but are not unheard of even for some horizontal mergers (see, for
example, DOJ’s settlement of the Sprint-T-Mobile merger).

Conclusion

We face clear and convincing evidence of harm to competition and competitive
markets. The question is what to do about that. As I conclude in my 2019 paper,
“government has likely retreated too far from the role it assumed almost 130 years ago
with the passage of the Sherman Antitrust Act to ensure open, fair, and competitive
markets. Rebalancing competition law to invigorate enforcement will require a
combination of agency action and legislative intervention.” I am encouraged that both
chambers are considering action to reset the balance, and am eager to help with your
deliberations and efforts in any way possible. American consumers, workers, farmers,
small businesses, and so many more need your help to ensure a vibrant competitive
marketplace for their services they provide and the products they rely on. Thank you
for the opportunity to advocate for them with you today.
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Joint Response to the House Judiciary Committee on the State of Antitrust Law and
Implications for Protecting Competition in Digital Markets

April 30, 2020
Introduction and Summary

We appreciate the opportunity to comment on the state of antitrust law and commend the
Committee for its bipartisan investigation into digital markets. This important investigation
promises to help us better understand, protect, and promote competition in digital markets.

We are concerned that market power is on the rise in the U.S. economy generally, including in
the digital markets that are the Committee’s focus. Growing market power harms consumers and
workers, slows innovation, and limits productivity growth. Courts have contributed to increased
monopoly power through decisions that have weakened the prohibitions against anticompetitive
exclusionary conduct and anticompetitive mergers. The circumscribed state of the law and
insufficient resources have resulted in insufficiently aggressive government enforcement. And
when enforcers do bring meritorious cases, their success has been hampered by serious
deficiencies in the contemporary judicial interpretation of the antitrust statutes.

In short, economic research establishes that market power is now a serious problem, and that
current antitrust doctrines are too limited to protect competition adequately, making it needlessly
difficult to stop anticompetitive conduct in digital markets.

The antitrust laws, as interpreted and enforced today, are inadequate to confront and deter
growing market power in the U.S. economy and unnecessarily limit the ability of antitrust
enforcers to address anticompetitive conduct in the digital markets that the Committee is
investigating. For the reasons set forth below, we believe than any conclusion to the contrary
reflects either an incomplete or incorrect understanding of economics and the economic literature
from the last several decades.

On similar occasions in the past, most notably in 1914 and 1950, Congress acted to correct the
direction that the courts had taken by strengthening the antitrust laws. It is once again time for
Congress to step in. In broad overview, Congress should update the antitrust laws to:

e Correct flawed judicial rules that reflect unsound economic theories or
unsupported empirical claims

e (Clarify that the antitrust laws protect against competitive harms from the loss of
potential and nascent competition, especially harms to innovation

e Incorporate presumptions that better reflect the likelihood that certain practices
harm competition

e Recognize that under some circumstances conduct that creates a risk of
substantial harm should be unlawful even if the harm cannot be shown to be more
likely than not

e Alter substantive legal standards and the allocation of pleading, production, and
proof burdens to reduce barriers to demonstrating meritorious cases



Congress also should improve the effectiveness of antitrust enforcement by increasing the
resources available to the federal antitrust enforcement agencies and increasing penalties.

Our discussion below identifies the problems and proposals for correcting them. The signatories
to this letter strongly believe that antitrust enforcement has become too lax, in large part because
of the courts, and that Congress must act to correct this problem. Specific variations on this
theme are described below, although not all of the signatories agree on all the variations.! We
hope the Committee will respond to these concerns with appropriate legislation, and we would
be happy to work with the Committee to help develop legislative language.

Background on Growing Market Power

Effective antitrust enforcement helps protect and foster competitive markets, and thus helps
ensure competitive prices for products and services, spurs innovation, and provides a business
environment conducive to entrepreneurial activity. Notwithstanding our well-developed antitrust
laws and extensive enforcement institutions, today’s U.S. economy suffers from growing market
power, in both product markets and labor markets.? The direct victims include consumers and
other exploited buyers, and workers, farmers and other exploited suppliers. In addition, growing
market power slows the rate of innovation and productivity growth in the economy as a whole.?

Overly lenient antitrust rules in the areas of primary concern to the Committee—mergers and
monopolization (which usually involves exclusionary conduct)—have likely contributed
substantially to our market power problem.* Market power is on the rise in a number of major

! By signing this statement, a signatory does not necessarily endorse every specific conclusion reached in the
statement or stated in a document referenced in the statement.

2 See generally JONATHAN B. BAKER, THE ANTITRUST PARADIGM (2019); Fiona Scott Morton, Reforming U.S.
antitrust enforcement and competition policy, in VISION 2020: EVIDENCE FOR A STRONGER ECONOMY (Washington
Center for Equitable Growth, 2020); Carl Shapiro, Protecting Competition in the American Economy: Merger
Control, Tech Titans, Labor Markets, 33 J. ECON. PERSP. 69 (2019). These sources also explain why benign
explanations for the economic evidence of growing market power are insufficient. On labor market power, see
Suresh Naidu, Eric Posner & E. Glen Weyl, Antitrust Remedies for Labor Market Power, 132 HARV. L. REV. 537
(2018).

3 See generally, Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye?, in THE RATE AND
DIRECTION OF INVENTIVE ACTIVITY REVISITED (Josh Lerner & Scott Stern, eds. 2012); Nicholas Bloom & John Van
Reenen, Why Do Management Practices Differ Across Firms and Countries? 24 J. ECON. PERSP. 203 (2010);
Thomas J. Holmes & James A. Schmitz Jr., Competition and Productivity: A Review of Evidence, 2 ANN’L REV.
ECON. 619 (2010); Jonathan B. Baker, Beyond Schumpeter vs. Arrow: How Antitrust Fosters Innovation, 74
ANTITRUST L. J. 575 (2007).

4 Because the Committee’s request focused on exclusionary conducts and mergers, we do not discuss problems with
antitrust enforcement involving collusive conduct, such as horizontal agreements, other than as facilitated by
merger.



industries, including, for example, airlines,> brewing,® and hospitals,” where multiple horizontal
mergers that were allowed to proceed without antitrust challenge have markedly increased
concentration in important markets and facilitated the exercise of market power.® Exclusionary
conduct by dominant companies that stifles competition from actual and potential rivals—
including nascent rivals with capabilities for challenging a dominant firm’s market power and
firms with competing R&D efforts—impairs what is often the most important economic force
creating competitive pressure for dominant firms.? Although government monopolization cases
have never been common in the modern era, !* they have become even less common in recent
years, even though market power has been on the rise.!! According to its workload reports, the

5 E.g., Federico Ciliberto & Jonathan W. Williams, Does Multimarket Contact Facilitate Tacit Collusion? Inference
on Conduct Parameters in the Airline Industry, 45 RAND J. Econ. 764 (2014); Gaurab Aryal, Federico Ciliberto &
Benjamin T. Leyden, Public Communication and Collusion in the Airline Industry (Becker Friedman Inst., Working
Paper No. 2018-11, 2018); Severin Borenstein & Nancy L. Rose, How Airline Markets Work . . . Or Do They?
Regulatory Reform in the Airline Industry, in ECONOMIC REGULATION AND ITS REFORM: WHAT HAVE WE
LEARNED? 63 (Nancy L. Rose, ed. 2014).

¢ E.g., Nathan H. Miller & Matthew C. Weinberg, Understanding the Price Effects of the MillerCoors Joint Venture,
85 ECONOMETRICA 1763 (2017); Nathan H. Miller, Gloria Sheu & Matthew C. Weinberg, Oligopolistic Price
Leadership and Mergers: The United States Beer Industry (Working Paper 2019), available at
https://ssrn.com/abstract=3239248. Although a large number of craft brewers have entered in recent years, they
cannot easily and inexpensively expand output, so the craft brewing sector remains too small to undermine the
market power of the large brewers that account for most of the beer sold.

" E.g., Martin Gaynor, Diagnosing the Problem: Exploring the Effects of Consolidation and Anticompetitive

Conduct in Health Care Markets (Testimony before the H. Comm. on the Judiciary, March 7, 2019); Zack Cooper,
Stuart Craig, Martin Gaynor & John Van Reenen, The Price Ain’t Right? Hospital Prices and Health Spending on
the Privately Insured, 134 Q.J. ECON. 51 (2019); Matt Schmitt, Multimarket Contact in the Hospital Industry, 10
AM. EcoN. J. ECON. POL’Y 361 (2018); David M. Cutler & Fiona Scott Morton. Hospitals, Market Share, and
Consolidation, 310 J. AM. MED. ASS’N. 1964 (2013); Leemore Dafny, Kate Ho & Robin S. Lee, The Price Effects of
Cross-Market Hospital Mergers (NBER Working Paper No. 22106 2016).

8 The economic literature, including the studies referenced supra notes 5-7 establishes that firms are exercising
market power in these and other industries through evidence independent of concentration trends in those industries.
Put differently, the evidence that market power is on the rise is neither based exclusively nor primarily on evidence
about trends in market concentration. We do not rely on evidence about concentration trends in the economy as a
whole, which is less reliable than evidence about trends in concentration in particular markets.

% On the feasibility and profitability of exclusionary conduct generally see Fiona Scott Morton, Modern U.S.
antitrust theory and evidence amid rising concerns of market power and its effects 19-24 (Washington Center for
Equitable Growth, 2019), https://equitablegrowth.org/research-paper/modern-u-s-antitrust-theory-and-evidence-
amid-rising-concerns-of-market-power-and-its-effects/; Jonathan B. Baker, Exclusion as a Core Competition
Concern, 78 ANTITRUST L.J. 527 (2013).

10 By one count, the two federal enforcement agencies collectively brought 20 monopolization or attempt to
monopolize cases between 1977 and 2000, or less than one per year. By contrast, between 1961 and 1976 the
agencies brought 48 cases, or 3 per year. William E. Kovacic, The Modern Evolution of U.S. Competition Policy
Enforcement Norms, 71 ANTITRUST L.J. 377, 449 tbl. 4 (2003).

! The number of civil non-merger cases brought by the federal enforcement agencies has been declining. One study
finds that the annual average fell from 10.8 cases between 1999 and 2008 to 7.5 cases between 2009 and 2018 —
and that most of these cases challenge collusive agreements, not exclusionary conduct. Michael Kades, State of
Federal Antitrust Enforcement Fig. 10 (Washington Center for Equitable Growth 2019),
https://equitablegrowth.org/research-paper/the-state-of-u-s-federal-antitrust-enforcement/?longform=true. Although
trends in the number of cases may have multiple interpretations in the abstract, declining case counts in an

3



Antitrust Division of the U.S. Department of Justice has brought just a single case under Section
2 of the Sherman Act during this century.'?

Growing market power is a concern in the digital marketplaces that are the focus of the
Committee’s investigation.'® Platforms are often insulated from platform competition to a
substantial extent by substantial scale economies in supply and demand (network effects)
combined with customer switching costs.!* The financial markets appear to value many large
platforms at levels reflecting an expectation that they will earn substantial rents from the exercise
of market power for an extended period of time. Moreover, the economic studies indicating that
market power has grown over time suggest that it has increased particularly among firms that
extensively employ information technology, both in information technology industries
themselves and elsewhere in the economy. '3

Large online platforms often exist in winner-take-all and winner-take-most markets. In those
markets, there are likely to be long periods where a firm has a monopoly or dominant position,
which makes anticompetitive conduct more dangerous.'® Exclusionary conduct and mergers
involving online platforms, particularly dominant ones, can harm competition among platforms
and harm competition among users on platforms. Large online platforms are often prolific
acquirers of other firms, including firms that might otherwise have become platform rivals or
could facilitate the entry of such rivals.!’

Antitrust law and enforcement have failed to respond to growing market power in substantial
part because many key antitrust precedents—particularly those precedents governing
exclusionary conduct—rely on unsound economic theories or unsupported empirical claims
about the competitive effects of certain practices. In part for this reason, the antitrust rules
constructed by the courts reflect a systematically skewed error cost balance: they are too

environment of rising market power indicate that enforcement has not stepped up to address the market power
problem.

12 Scott Morton, supra note 9 at Fig. 1. Although some exclusionary conduct cases may be brought under Section 1
of the Sherman Act, which bars unreasonable restraints of trade, the vast majority involve agreements between
competitors and not exclusionary conduct. Moreover, the number of Justice Department civil Section 1 cases has
been falling as well. See Kades, supra note 11.

13 Our reasons for concern about the conduct of digital platforms and their exercise of market power, set forth in
this paragraph and the next, do not include their mere size.

14 See Report of the Digital Competition Expert Panel, Unlocking digital competition 35 9 1.81-1.88 (2019),
https://www.gov.uk/government/publications/unlocking-digital-competition-report-of-the-digital-competition-
expert-panel; Jacques Crémer, Yves-Alexandre de Montjoye & Heike Schwitzer, Competition Policy for the digital
era, 21-22, 36, 90 (European Union 2019), https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf;
Stigler Center for the study of the Economy and the State, Committee for the Study of Digital Platforms, Market
Structure and Antitrust Subcommittee, 4, 6, 13-17, 40, 66 (Stigler Center July 2019),
https://research.chicagobooth.edu/-/media/research/stigler/pdfs/market-structure-
report.pdf?la=en&hash=E08C7C9AA7367F2D612DE24F814074BA43CAEDSC.

15 Baker, supra note 2 at 18-20.
16 See generally Stigler Center, supra note 14.

17 See Stigler Center, supra note 14 at 53 n.110, 66-67.



concerned to avoid both chilling procompetitive conduct and the high costs of litigation, and too
dismissive of the costs of failing to deter harmful conduct. Excessively permissive precedents
and unsound or unsupported economic claims have, in turn, encouraged overly cautious
enforcement policies and overly demanding proof requirements and have discouraged
government enforcers and private plaintiffs from bringing meritorious exclusionary conduct
cases.'® These developments have likely contributed to an increased incidence and exercise of
market power across the U.S. economy.

Overly lenient antitrust rules have been defended with reference to mistaken and unjustified
assumptions—including erroneous claims that markets self-correct quickly, monopolies best
promote innovation, firms with monopoly power can obtain only a single monopoly profit,
vertical restraints and mergers almost invariably benefit competition even in oligopoly markets,
courts and enforcers are manipulated by complaining competitors, and courts cannot tell whether
exclusionary conduct harms competition or benefits it. Each of those mistaken assumptions leads
courts to underestimate the likelihood antitrust violations and the resulting harm.!® The evidence
shows, in contrast to these mistaken assumptions, that:°

e Without legal intervention, markets often take a long time to correct
anticompetitive activity

e Monopolies can and often do stifle innovation

¢ A monopolist can often earn additional profits by extending its monopoly into
related markets, or by using exclusionary conduct to preserve market power in its
primary market

e Vertical restraints and mergers, particularly in oligopoly markets, deserve no
presumption that they improve competition—in many cases they can harm
competition?!

e Both the enforcement agencies and the courts understand that competitors may
have ulterior motives, and they can judge them; the more likely danger is that
generalist judges with limited antitrust experience or expertise are too willing to
accept the self-serving testimony of defendants over documents and economic
reasoning??

18 Moreover, the adoption of more lenient antitrust rules has not simplified antitrust litigation.

19 For an example, see Michael Kades, Underestimating the cost of underenforcing U.S. antitrust laws (Washington
Center for Equitable Growth 2019) (discussing history of antitrust litigation challenging reverse-payments
settlements), https://equitablegrowth.org/competitive-edge-underestimating-the-cost-of-underenforcing-u-s-antitrust-
laws/.

20 Jonathan B. Baker, Taking the Error Out of “Error Cost” Analysis: What’s Wrong with Antitrust’s Right, 80
ANTITRUST L.J. 1 (2015).

21 Marissa Beck & Fiona M. Scott Morton, Evaluating the Evidence on Vertical Mergers (2020),
https://ssrn.com/abstract=3554073, survey the literature on vertical mergers and explain why the older studies of the
consequences of vertical conduct surveyed in Francine Lafontaine & Margaret Slade, Vertical Integration and Firm
Boundaries: The Evidence, 45 J. ECON. LIT. 629 (2007), do not support a claim that vertical integration should be
presumed to benefit competition.

22 United States v. AT&T, Inc., 310 F. Supp. 3d 166, 204 (dismissing companies’ internal documents) (D.D.C.
2018), aff’d 916 F.3d 1029 (D.C. Cir. 2019); id. at 211 (accepting credibility of defendants’ witnesses); New York v.



In the next two sections, we identify specific problems with antitrust statutes and precedents
involving monopolization and mergers that Congress could usefully address. We also point out
ways the institutional structure of antitrust enforcement could be improved to enhance
enforcement.

Legal Rules

The antitrust case law recognizes that anticompetitive exclusion, by a dominant firm or
otherwise, is a serious problem when demonstrated.?® The prohibitions against anticompetitive
mergers are also well-established.

The courts nonetheless have thrown up inappropriate hurdles that limit the practical scope of the
antitrust laws’ application to anticompetitive exclusionary conduct, including monopolization,
and to anticompetitive mergers. As Howard Law Professor Andrew Gavil explains with respect
to the monopolization statute, “Section 2 [of the Sherman Act] has been largely circumscribed to
the point where major government prosecutions are rare, and few private challenges succeed.”?*

Over time, the courts have become hospitable to horizontal mergers in all but the most
concentrated oligopoly markets, leading government enforcers to do the same.?® Over the past
two decades, the courts have generally decided litigated merger cases in favor of government
enforcers,?° but troubling aspects of the reasoning in four very recent government merger

Deutsche Telekom AG, 2020 WL 635499 at *41-*42 (D.D.C. 2018) (rejecting documentary evidence and accepting
self-interested testimony of defendants). Other courts have questioned the credibility of defendant witnesses, e.g.,
U.S. v. Sabre Corp., 2020 WL 1855433 (D. Del. 2020), and the Supreme Court has cautioned against uncritical
judicial acceptance of defendant witness testimony in antitrust cases. United States v. Gypsum Co., 333 U.S. 364,
396 (1948) (“Where such testimony is in conflict with contemporaneous documents, we can give it little weight,
particularly when the crucial issues involve mixed questions of law and fact. Despite the opportunity of the trial
court to appraise the credibility of the witnesses, we cannot under the circumstances of this case rule otherwise than
that Finding 118 is clearly erroneous.”). We are concerned that some judges, in making credibility determinations,
may be improperly influenced by the erroneous assumption that the enforcement agencies systematically bring cases
at the instigation of rivals, which may be inefficient or unsuccessful, seeking to manipulate the judicial system for
their private advantage. Baker, supra note 20 at 25-29. More generally with respect to monopolization, excluded
fringe and potential rivals to dominant firms are systematically disadvantaged by the litigation process, biasing
judicial outcomes to favor dominant firms. Erik Hovenkamp & Steven C. Salop, Asymmetric Stakes in Antitrust
Litigation (Working Paper 2020), https://ssrn.com/abstract=3563843. In general, dominant firms have more to gain
by defending their profits from exercising market power than small rivals have to gain by protecting their ability to
earn (smaller) competitive profits.

23 Baker, supra note 9 at 535-43.

24 Andrew Gavil, Competitive Edge: Crafting a monopolization law for our time, (March 27, 2019),
https://equitablegrowth.org/competitive-edge-crafting-a-monopolization-law-for-our-time/.

25 See William E. Kovacic, Assessing the Quality of Competition Policy: The Case of Horizontal Merger
Enforcement, S COMPETITION POL’Y INT’L 129, 143-44 (2009) (describing the relaxation of the threshold number of
significant post-merger competitors prompting agency scrutiny of horizontal mergers from the 1960s through the
2000s, influenced by changing judicial standards); JOHN KWOKA, MERGERS, MERGER CONTROL, AND REMEDIES 24-
33 (2015) (describing changes over time in the likelihood of FTC enforcement by concentration level).

26 This success rate may reflect overly cautious case selection by enforcers too concerned with litigation risk and is
unlikely to reflect a change in the judicial attitude toward mergers generally. An unsuccessful Justice Department
merger challenge on a unilateral effects theory in 2004 likely discouraged that agency from litigating again under
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losses—three of which involve digital markets?’—call into question whether the courts can be
relied upon to evaluate mergers appropriately to protect competition, both generally and in the
digital markets of particular concern to the Committee.

We divide the legal hurdles into three categories: those mainly restricting exclusionary conduct
cases, those mainly restricting merger cases, and those importantly restricting both. Although
this list is not exhaustive (there are other legal hurdles we have not mentioned) we see these
errors as particularly important.

Exclusionary Conduct

Several legal developments limit meritorious cases challenging exclusionary conduct that harms
competition.?®

. Courts have nearly eliminated challenges to unilateral refusals to deal®® and
predatory pricing claims.>°
. The courts have created a gap between Sections 1 and 2 of the Sherman Act that

insulates anticompetitive single-firm, exclusionary-conduct from condemnation
when the excluding firms do not satisfy the high market share threshold that

that theory for nearly a decade. The high agency success rate may also reflect a willingness of some merging firms
to litigate even when they are likely to lose, as the firms may choose to do when they perceive a large private benefit
of winning. When the agencies spend resources on those cases, they cannot take on more aggressive challenges.

27 Government enforcers lost merger challenges in three digital market cases. United States v. AT&T, Inc., 310 F.
Supp. 3d 166 (D.D.C. 2018), aff’d 916 F.3d 1029 (2019); New York v. Deutsche Telekom AG, 2020 WL 635499
(D.D.C. 2018); U.S. v. Sabre Corp., 2020 WL 1855433 (D. Del. 2020). They also lost a merger challenge in Federal
Trade Commission v. RAG-Stiftung, 2020 WL 532980 (D.D.C. 2020).

28 The Anticompetitive Exclusionary Conduct Prevention Act of 2020, S.3426, 116™ Cong. addresses some of these
problems. This statement focuses on the adequacy of legal rules and institutions, and not specific legislative
proposals for reform.

2 Trinko, 540 U.S. 398 at 407-08 (explaining that the Court is “very cautious” in recognizing exceptions to a firm’s
unilateral right to refuse to deal with rivals, and terming the holding in Aspen Skiing as a “limited exception” that is
“at or near the outer boundary” of Section 2 enforcement). See also Pacific Bell Telephone Co. v. linkLine
Communications, Inc., 555 U.S. 438, 448-51 (2009),; Novell, Inc. v. Microsoft Corp., 731 F.3d 1064, 1072-73 (10*
Cir. 2013) (Gorsuch, J.) (indicating that “today a monopolist is much more likely to be held liable for failing to leave
its rivals alone than for failing to come to their aid” and defending a “presumption of legality” for unilateral
conduct). Under today’s standards, it is at least questionable whether the government would have been successful in
breaking-up AT&T’s phone monopoly in the 1980s. Howard Shelanski, The Case for Rebalancing Antirust and
Regulation, 109 MICH. L. REV. 683, 684 (2011).

30 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 223 (1993) (asserting that permitting
predatory pricing enforcement based on above cost prices would create “intolerable risks of chilling legitimate price-
cutting”); id. at 227 (expressing skepticism about the difficulty of establishing below-cost pricing and recoupment);
id. at 227 (rejecting a finding of likelihood of recoupment on the facts, colored by the “general implausibility” of
predatory pricing, without considering the possibility recognized in the economics literature that predators could
recoup in multiple markets other than the one where predation occurred). See C. Scott Hemphill & Philip J. Weiser,

Beyond Brooke Group: Bringing Reality to the Law of Predatory Pricing, 127 YALE L. J. 2048, 2049 (2018)
(describing “serious criticism” of both the below-cost pricing requirement and recoupment requirement for
predatory pricing).



courts usually employ for establishing monopoly power in a monopolization case
or establishing dangerous probability of success for attempted monopolization
(including monopoly leveraging).®!

. The U.S. Supreme Court has been too willing to presume that monopolies
promote innovation, failing to recognize that because monopolies gained or
maintained through exclusionary conduct push other innovators out of the market,
those monopolies are much more likely to diminish than to increase innovation
overall.??

Multiple legal developments have unnecessarily and without adequate economic justification
increased the burden on plaintiffs to prove meritorious exclusionary conduct cases.

. Plaintiffs challenging the conduct of transaction platforms face unnecessary
demands in proving their cases, and when creating this problem, the Supreme
Court exacerbated it by not clearly specifying the limits of the transaction
platform category.

. The Supreme Court has suggested that proof of anticompetitive effects requires
the demonstration of a reduction in output, even though a reduction in output may
be more difficult to prove than an increase in price, and even though it is not
necessary for conduct to harm competition among platforms.3*

. Courts have treated exclusionary vertical conduct as presumptively
procompetitive, even in settings such as oligopoly markets and markets with
dominant firms where it is well-established that vertical restraints can harm
competition, with the practical effect of raising the plaintiff’s burden.3’

31 Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). See also Verizon Communications Inc. v. Law
Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004). See generally Gavil, supra note 24. Courts often require a
70% share for finding monopoly power in a monopolization case, and a 50% share with a prospect of achieving a
70% share for finding dangerous probability of success in an attempted monopolization case. ANDREW I. GAVIL,
WILLIAM E. KOVACIC, JONATHAN B. BAKER & JOSHUA D. WRIGHT, ANTITRUST LAW IN PERSPECTIVE: CASES,
CONCEPTS AND PROBLEMS IN COMPETITION POLICY 640 (3d ed. 2017).

32 See Trinko, 540 U.S. 398 at 407 (construing the Sherman Act to “safeguard the incentive to innovate” by firms
exercising monopoly power). The Court does not appear to recognize, as discussed supra note 3 and accompanying
text, that competition generally spurs innovation and productivity while market power gained through exclusionary
conduct inhibits it.

33 Ohio v. American Express Co., 138 S.Ct. 2274, 2285 1.7, 2287 (2018) (requiring plaintiffs to prove that a vertical
restraint imposed by a transaction platform harms competition in a market encompassing both sides of the platform,
and rejecting proof by direct evidence by requiring market definition to evaluate defendant market power). See
Michael L. Katz, Ohio v. American Express: Assessing the Threat to Antitrust Enforcement, 3:2 CPI ANTITRUST
CHRONICLE (June 2019) (describing adverse consequence threatened by the Court’s vague definition of transaction
platform).

3% American Express, 138 S.Ct. at 2288. See generally, Michael L. Katz & A. Douglas Melamed, Competition Law
as Common Law: American Express and the Evolution of Antitrust (U. Penn. L. Rev, forthcoming) (explaining why
output is a poor proxy for economic welfare in platform antitrust cases). The discussion of this point in American
Express does not appear to be limited to evaluating the conduct of transaction platforms.

35 See Gavil et al., supra note 31, at 913-15. Cf. American Express, 138 S. Ct. at 2297 (Breyer, J., dissenting)
(indicating that the majority “seems categorically to exempt vertical restraints from the ordinary “rule of reason”
analysis that has applied to them since the Sherman Act's enactment in 1890”).



. In some cases, courts decline to condemn exclusionary conduct that harms
competition on balance if the conduct benefits competition in any way, or
plausibly could do so, regardless of the magnitude of the competitive benefit,>®
either on the ground that any justification is sufficient or by applying analytical
approaches for evaluating reasonableness in ways that have the same practical
effect.’’

Mergers

Various legal developments limit the success of meritorious merger challenges and the
willingness of plaintiffs to bring such cases.

. Plaintiffs face a higher practical burden when challenging anticompetitive
horizontal mergers because the structural presumption>® has been eroded by the
courts,* effectively insulating horizontal mergers from challenge in markets with
more than a handful of rivals.*°

. Courts have, in some cases, been wary of finding anticompetitive effects that are
(and perhaps must be) demonstrated primarily or entirely with qualitative
evidence, such as a reduction in potential competition or innovation.*!

36 See American Express, 138 S. Ct. at 2284 (explaining that under the rule of reason, if defendant successfully
demonstrates a procompetitive rationale for a restraint, defendant prevails (without comparing harms and benefits)
unless plaintiff can show that the efficiencies can reasonably be achieved through less anticompetitive means);
Novell, 731 F.3d at 1072 (defining anticompetitive conduct in a monopolization case by asking “whether, based on
the evidence and experience derived from past cases, the conduct at issue before us has little or no value beyond the
capacity to protect the monopolist’s market power”); id. at 1075 (explaining that in a monopolization case based on
a unilateral refusal to deal with a competitor, “the monopolist’s conduct must be irrational but for its anticompetitive
effect”).

37 See, e.g., Viamedia, Inc. v. Comcast Corp. 951 F.3d 429, 461-62 (7th Cir. 2020) (declining to follow Novell in
employing a standard characterized as “essentially” a “no economic sense” test to the extent that standard precludes
comparing competitive harms with competitive benefits). The “no economic sense” standard is controversial even
apart from whether courts have applied it properly. Compare Steven C. Salop, Exclusionary Conduct, Effect on
Consumers, and the Flawed Profit-Sacrifice Standard, 73 ANTITRUST L.J. 311 (2006), and Andrew 1. Gavil,
Exclusionary Distribution Strategies by Dominant Firms: Striking a Better Balance, 72 ANTITRUST L.J. 3 (2004)
with A. Douglas Melamed, Exclusive Dealing Agreements and Other Exclusionary Conduct—Are There Unifying
Principles?, 73 ANTITRUST L.J. 375 (2006), and Gregory J. Werden, Identifying Exclusionary Conduct Under
Section 2: The ‘‘No Economic Sense’’ Test, 73 ANTITRUST L.J. 413 (2006).

38 When courts presume that a horizontal merger harms competition from a significant increase in concentration in a
highly concentrated market, they are applying the “structural presumption.”

3 E.g., United States v. Baker Hughes, Inc., 908 F. 2d 981, 984 (D.C. Cir. 1990) (describing concentration as simply
“a convenient starting point” for a “totality-of-the-circumstances” analysis); id. at 991-92 (explicitly disclaiming a
requirement that defendants make a “clear showing” to rebut the inference of competitive harm).

40 See supra note 25 and accompanying text.

4 E.g., United States v. AT&T Inc., 310 F. Supp. 3d 161, 242-49 (D.D.C. 2018), aff’d 916 F.3d 1029 (D.C. Cir.
2019) (rejecting theory that merger would stifle innovation from virtual cable providers); ; Federal Trade
Commission\v. v. Steris, 133 F. Supp.3d 962, 978 (N.D. Ohio 2015) (requiring government to prove that, absent the
merger, the potential competitor “probably would have entered” the market).



. Courts have, in some cases, raised the practical burden on plaintiffs challenging
anticompetitive mergers by accepting self-interested testimony of defendants’
executives inconsistent with economic reasoning and documentary evidence.*?

. Courts have insulated acquisitions of potential rivals by dominant firms from
challenge by limiting such cases to acquisitions of firms that demonstrably plan to
enter the market in which the acquiring firm competes within a relatively short
period of time.*

. Courts have further insulated acquisitions of potential rivals by dominant firms
from challenge by interpreting the Clayton Act not to reach acquisitions when the
likelihood of competitive success for the acquired firm is less than 50 percent,
regardless of the size of the potential competitive benefit from that success.**

. The market definition rules governing transaction platforms in the wake of a
recent Supreme Court decision involving vertical restraints*® have been
interpreted to bar a challenge to a transaction platform’s acquisition of a non-
platform rival.*®

Exclusionary Conduct and Mergers

Other legal developments limit both meritorious exclusionary conduct and merger cases.

. Courts have discouraged meritorious challenges to exclusionary vertical conduct,
including vertical mergers, by systematically favoring defendants in vertical
restraints litigation.*’

. The Supreme Court has suggested that market definition is required, and direct
evidence is insufficient for proving market power, in exclusionary vertical
restraints cases.*®

42 See, e.g., Brief for 27 Antitrust Scholars as Amici Curiae in Support of Neither Party, United States v. AT&T, 916
F.3d 1029 (D.C. Cir. 2019) (No. 18-5214). See also supra note 22.

B E.g, FTCv. Steris Corp., 133 F. Supp. 3d 962 (N.D. Ohio 2015). Cf. Darren Bush & Salvatore Massa, Rethinking
the Potential Competition Doctrine, 4 Wis. L. Rev. 1035 (2004) (arguing for resurrecting the potential competition
doctrine).

4 Doni Bloomfield, Getting to “May Be”: Probability, Potential Competition, and the Clayton Act (unpublished
manuscript 2020). Cf. Report of the Digital Competition Expert Panel, Unlocking digital competition 100-101
(2019) (recommending “balance of harms” approach), https://www.gov.uk/government/publications/unlocking-
digital-competition-report-of-the-digital-competition-expert-panel. These legal rules also make it difficult for
enforcers to challenge and deter serial acquisitions, no single one of which meets today’s demanding standards but
which collectively eliminate competition.

4 Ohio v. American Express Co., 138 S.Ct. 2274 (2018).

4 U.S. v. Sabre Corp., 2020 WL 1855433 (D. Del. 2020). See Randy M. Stutz, We’ve Seen Enough: It Is Time to
Abandon Amex and Start Over on Two-Sided Markets (Am. Antitrust Inst. 2020),
https://www.antitrustinstitute.org/work-product/aai-says-its-time-to-cancel-amex-sabre-farelogix-opinion-makes-a-
mockery-of-market-definition/.

47 See, e.g., Douglas H. Ginsburg, Vertical Restraints: De Facto Legality Under the Rule of Reason, 60 ANTITRUST
L.J. 67 (1991).

48 Supra note 33.
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. Courts have expanded their ability to grant defendants immunity from the
antitrust laws.*

. Courts increasingly view an industry’s technological progress, with products
improving and output increasing over time, as justification for declining to find an
antitrust violation,>® without always asking whether the industry would perform
even better were competition not impeded by the challenged conduct.’!

Consequences for Competition and Antitrust in Digital Markets

While these troubling judicial rules and decisions impede effective antitrust enforcement
generally, they do so particularly with respect to protecting competition in the digital
marketplace. Anticompetitive harm in these markets will often involve eliminating nascent or
potential competitors, diminishing quality, or suppressing innovation—all of which are precisely
the areas where courts have expressed skepticism. In many cases, current legal doctrine will give
dominant platforms the effective license to harm competition by engaging in unilateral refusals
to deal, predatory pricing, and exclusionary vertical conduct.

Beyond the specific hurdles that limit refusal-to-deal and predatory pricing claims,>? some courts
require the plaintiff to prove that the exclusionary conduct has literally no actual or plausible
benefit to competition. And the Supreme Court has at least suggested that a plaintiff must
demonstrate an output reduction to prove anticompetitive effects and cannot rely exclusively on
direct evidence to prove market power. Collectively these rules promise to raise substantially the
practical burden faced by plaintiffs seeking to challenge anticompetitive exclusionary conduct by
platforms, thereby diminishing deterrence of anticompetitive conduct.>

In addition, platforms may acquire nascent rivals with only limited concern for antitrust
challenge. These acquisitions eliminate firms that could someday offer products or services in
direct competition with those sold by incumbent firms. The acquired firms might, for example,

4 Credit Suisse Secs. (USA) LLC v. Billing, 551 U.S. 264 (2007) (upholding dismissal of proposed class action
because the securities laws implicitly precluded the application of the antitrust laws to the alleged conduct). See
Howard Shelanski, Antitrust and Deregulation, 127 YALE L. J. 1922, 1943 (2018) (explaining that Credit Suisse
“went beyond prior implied immunity cases to establish a rule that blocks some claims even when they rely on
legitimate antitrust principles, are consistent with securities laws, and, correctly read, would not interfere with the
applicable regulatory scheme”).

30 See New York v. Deutsche Telekom AG, 2020 WL 635499 at *46 (D.D.C. 2018) (observing that “[s]everal federal
courts have recognized that certain markets should be characterized as dynamic by reason of constant innovation
and other rapid changes, and that analysis of antitrust effects of specific transactions in such markets warrants more
particularized consideration than courts accord under traditional economic analysis, to that extent counseling greater
caution in judicial intervention™).

S Cf. Giulio Federico, Fiona Scott Morton & Carl Shapiro, Antitrust and Innovation: Welcoming and Protecting
Disruption, in 20 INNOVATION POLICY AND THE ECONOMY 125, 155-56 (Josh Lerner & Scott Stern, eds. 2020)
(discussing the “fallacy” of inferring the absence of exclusionary conduct from the presence of market
improvements).

52 Supra notes 29 & 32 and accompanying text.

53 In addition, platforms may use arbitration provisions in their contracts with users to insulate themselves from
meritorious antitrust cases.
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already have such products under development, have R&D efforts underway to create such
products, have the capability to do so, or know the market well through the production of
complementary products. But all such acquisitions would be difficult to challenge under current
legal doctrine, even where the nascent rival would dramatically disrupt the market and enhance
competition substantially if it succeeded.>*

Resources and Institutions

Our antitrust enforcement institutions, like the courts, need to do more to address the challenge
of growing market power in the U.S. economy. One challenge is resources. Between 2008 and
2019, the economy has grown twice as fast as resources provided to the Antitrust Division and
the Federal Trade Commission, >° even as the market power problem has been on the rise. Other
enforcers cannot be expected to pick up the slack because most state enforcement agencies are
small, and private enforcement has been constrained by Congress and the courts.’® Limited
federal agency resources pose a particular problem for merger enforcement because private
plaintiffs and the states rarely find it cost effective to challenge anticompetitive mergers.

At times, moreover, the Department of Justice has abetted a judicial retrenchment in antitrust law
governing exclusionary conduct by dominant firms through its guidance and advocacy. One
example is the Section 2 report, issued by DOJ near the end of the George W. Bush
administration.’” Among other things, the report suggested that unilateral refusals to deal by
dominant firms should be treated as virtually legal per se—thereby encouraging firms to
undertake such conduct and courts to permit it, even when competition is harmed.

During the current administration, moreover, the Justice Department has filed amicus briefs

advocating a standard for evaluating exclusionary conduct cases that courts have interpreted as
insulating that conduct unless plaintiff can prove it has literally no actual or plausible benefit to
competition.® And DOJ has, through another amicus brief, come close to denying any role for

5% Supra note 44 and accompanying text.

%5 Kades, supra note 11. Alternatively, in real terms, “[t]he antitrust enforcement agencies had slightly fewer
resources in 2018 ($471 million) as they did nearly 20 years earlier, in 2001 ($491 million). /d. at Fig. 11. Congress,
at the request of this committee, did increase FTC appropriations by $40 million dollar for fiscal year 2020.

56 One constraint on private enforcement is a Supreme Court decision allowing firms to require by contract separate
arbitration for each individual plaintiff. 4m. Express Co. v. Italian Colors Rest. 570 U.S. 228 (2013). They also
include decisions raising barriers to class actions. E.g., Comcast Corp. v. Behrend, 569 U.S. 27 (2013).

57U.S. DEP’T OF JUSTICE, COMPETITION AND MONOPOLY: SINGLE-FIRM CONDUCT UNDER SECTION 2 OF THE
SHERMAN ACT (2008), www justice.gov/atr/public/reports/236681.pdf, withdrawn, Press Release, U.S. Dep’t of
Justice, Justice Department Withdraws Report on Antitrust Monopoly Law (May 11, 2009),
https://www.justice.gov/opa/pr/justice-department-withdraws-report-antitrust-monopoly-law. This report was not
joined by the FTC and it was withdrawn at the start of the Obama administration.

58 E.g., Brief for the United States as Amicus Curiae in Support of Neither Party at 15, Viamedia, Inc. v. Comcast
Corp. 951 F.3d 429, 461-62 (7th Cir. 2020), https://www justice.gov/atr/case/viamedia-inc-v-comcast-corp-et-al
(advocating that the court “follow Novell and hold that satisfying the “no economic sense” test is necessary to bring
a Section 2 refusal-to-deal case” because that test “helps ensure that a refusal to deal with a competitor does not
violate Section 2 if ‘valid business reasons exist for that refusal.’”).
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antitrust enforcement when firms contributing patents to industry standards are found to
monopolize markets by evading a commitment to license on reasonable terms.>’

In both settings, DOJ’s amicus briefs encouraged courts to adopt legal rules that would raise
barriers to plaintiffs seeking to prove meritorious cases. To take its position in the case involving
maintenance of monopoly by evading a licensing commitment and excluding rivals, the Justice
Department undertook an unusual and uncompelled intervention in an appeal of an FTC
enforcement action after the Federal Trade Commission had prevailed in the district court.

Both the Federal Trade Commission and the Justice Department have at times abetted the
judicial retrenchment in antitrust law, particularly as it applies to the conduct of high-tech
platforms, by declining to challenge (or in some cases even investigate) nearly all of the large
number of platform acquisitions of arguably nascent competitors,*® and declining to challenge
platform conduct that has been the subject of enforcement actions by sophisticated competition
agencies abroad. Without regard to the merits of any individual decision, this systematic pattern
of enforcement avoidance suggests that until now, the agencies have been too cautious in their
enforcement posture toward Internet platforms. We hope that recent agency institutional
commitments, such as the FTC’s creation of the Technology Division and the agencies’ public
acknowledgement of investigations, presage an increased enforcement effort.

The Role of Congress

To address growing market power, remedy existing competitive problems, and deter new
competitive harms, action is required. For the past 40 years, the courts have imposed a policy
judgment that is too accommodating to anticompetitive conduct and too dismissive of the harm
that conduct can cause. But Congress need not be a silent partner in protecting competition. It
can and should revise the antitrust laws so they are no longer inconsistent with modern economic
thinking, correct the skewed error cost balance in existing judicial interpretations, and ensure that
our antitrust enforcement institutions are properly funded and designed to succeed.

Congress has corrected the trajectory of court decisions in the past. In 1914, amid concerns about
the limitations of Sherman Act interpretation and enforcement, Congress strengthened the
antitrust laws by enacting the Clayton and Federal Trade Commission Acts. In 1950, through the
Cellar-Kefauver Act, Congress closed loopholes in the primary merger control statute, Section 7
of the Clayton Act, and encouraged courts and enforcers to view mergers more skeptically.®!

39 Brief of the United States of America as Amicus Curiae in Support of Appellant and Vacatur, FTC v. Qualcomm
Inc., 411 F.Supp.3d 658 (N.D. Calif.), appeal filed and stay granted, 935 F.3d 752 (9th Cir. 2019),
https://www.justice.gov/atr/case-document/file/1199191/download. See also Makan Delrahim, Assistant Att’y Gen.,
Take It to the Limit: Respecting Innovation Incentives in the Application of Antitrust Law (Nov. 10, 2017),
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-usc-gould-school-
laws-center.

% But see Final Judgment, United States v. Google Inc., No. 1:11-cv-00688 (D.D.C. 2011) (accepting consent
settlement resolving competitive issues raised by Google’s acquisition of ITA); Press Release, U.S. Department of
Justice, Antitrust Division, Yahoo! Inc. and Google Inc. Abandon Their Advertising Agreement (Nov. 5, 1995),
https://www.justice.gov/archive/atr/public/press_releases/2008/239167.htm.

%! In addition, in 1936 Congress sought to protect rivals and suppliers from the exclusionary consequences of the
exercise of market power by supermarkets and other retail chains by enacting the Robinson-Patman Act. Cf. Daniel
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Once again, Congress has an historic opportunity to identify adverse trends in judicial
interpretation of the antitrust and correct problems—not just by overriding damaging precedents,
but also by reshaping the antitrust laws more broadly to enhance deterrence of anticompetitive
conduct.

With respect to the Committee’s particular interest in protecting and fostering competition
among online platforms, a number of reforms could be considered. We do not collectively or
unanimously endorse any of these, though some of us have done so in other contexts.

Congress could correct various flawed judicial rules, including those noted above, that
inappropriately circumscribe antitrust enforcement.®> Congress also could act affirmatively to
enhance deterrence of anticompetitive conduct, either by amending the existing antitrust statutes
or enacting new ones. For instance, Congress could codify that, in an antitrust case, direct proof
of anticompetitive effects can satisfy the plaintiff’s initial burden, without need for
circumstantial proof such as inferences made by defining markets and calculating market
shares. %

Congress also could clarify that the antitrust laws protect potential and nascent competition. In
addition, Congress might consider legislation allowing plaintiffs to prevail in exclusionary
conduct or merger cases by showing that the challenged conduct increases the risk of competitive
harm, instead of the current legal standards, which require, in general, a showing that
competitive harm is more likely than not. Or Congress could specify presumptions of
competitive harm that, for example, would apply in evaluating a dominant firm’s exclusionary
conduct or acquisitions.®*

Congress also can enhance the deterrence of anticompetitive exclusion and mergers by
increasing enforcement resources, through appropriations, and by increasing penalties. Some of
us have proposed still other institutional reforms that Congress might consider, including
lowering the threshold for pre-merger notifications to help address insufficient deterrence of
anticompetitive acquisitions, particularly by dominant firms acquiring nascent rivals, and
creating a specialized trial court for antitrust litigation. %’

A. Crane, Antitrust Antitextualism, Notre Dame L, Rev. (forthcoming), working paper available at
https://ssrn.com/abstract=3561870 (explaining that when the courts have departed from the text and original
meaning of the antitrust statutes, they have done so consistently in the direction of reading the antitrust statutes in
favor of big business).

62 See supra notes 29-51 and accompanying text.

63 For further discussion, see Andrew I. Gavil & Steven C. Salop, Probability, Presumptions and Evidentiary
Burdens in Antitrust Analysis: Revitalizing the Rule of Reason for Exclusionary Conduct (U. Penn. L. Rev.,
forthcoming), working paper available at https://scholarship.law.georgetown.edu/facpub/2218/.

% For further discussion of possible presumptions of competitive harm Congress might consider, see Baker, supra
note 2; Jonathan B. Baker, Nancy L. Rose, Steven C. Salop & Fiona Scott Morton, Five Principles for Vertical
Merger Enforcement Policy, 33 ANTITRUST 12 (2019); Gavil & Salop, supra, note 63.

85 See Stigler Center, supra note 14, Jonathan B. Baker & Fiona Scott Morton, Confronting Rising Market Power
(Economists for Inclusive Prosperity Policy Brief, 2019), https://econfip.org/policy-brief/confronting-rising-market-
power/#.
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We are grateful that the Committee has joined the conversation about how to protect competition
in today’s U.S. economy, and particularly competition among or on digital platforms. We would
be happy to assist the Committee in developing detailed legislative proposals or other initiatives

to strengthen the antitrust laws and antitrust enforcement.
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Concerns About Concentration
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ABSTRACT

Recent reports that document increases in aggregate concentration measures
and the correlation of concentration with a variety of other economic outcomes—
including rising profit rates and a declining labor share—have led to great concern
about the health of competition in the United States and global economies. This
memo attempits first to clarify evidence on concentration trends in product and labor
markets and to highlight significant measurement and interpretation challenges
for aggregate studies of concentration. | then review the state of U.S. competition
policy, focusing on impediments to rigorous enforcement of both merger policy and
limits on exclusionary behavior. Finally, | suggest potential policy reforms that would
promote competition, and describe some of the promises and pitfalls of these
approaches.
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1. Introduction

There has been an explosion of concernin recentyears about the state of competition
in the United States and global economies. Media reports have highlighted growing
concentration across industries and the dominance of large digital platforms;’
government agencies and non-governmental organizations have weighed in
on the state of competition;? economic researchers have documented trends in
aggregate concentration measures and the correlation of concentration with a
variety of other economic outcomes, including rising profit rates and declining labor
share of income;® and some politicians have taken up calls for policy changes to
invigorate antitrust enforcement, regulate dominant firms, or even break up large
tech companies (Graham, 2019). These debates extend to labor markets as well as to
product markets, with an increasing body of research exploring labor market power,
or so-called "monopsony.”

In this memo | first summarize recent evidence on concentration trends in product
and labor markets, highlighting significant measurement and interpretation
challenges for aggregate studies. | then briefly discuss U.S. competition policy,
focusing on challenges to rigorous enforcement of both merger policy and
what antitrust practitioners call “unilateral conduct” (such as monopolization or
exclusionary behavior). Finally, | suggest potential policy reforms to preserve or
increase competition, describing some of their promises and pitfalls.

2. Industry Concentration: What Can We Make of
Reported Trends?

2.1 Issues in the Measurement of Industry Concentration

There are dozens of recent studies attempting to measure economy-wide changes
in industry concentration over the past several decades. Many of these studies then
relate the measured changes in concentration to outcomes such as corporate profits,
markups, orlaborshare. The authors of these studies use a variety of different data sets
and methodologies to measure concentration, some more convincing than others. |

1 For example, “Too Much of a Good Thing” (2016); “The Next Capitalist Revolution” (2018); Porter (2016);
Francis and Knutson (2015); Ip (2019).

2 For example, Council of Economic Advisors (2016a, 2016b); “1st Joint IMF-OECD-World” (2018); Bajgar,
Berlingieri, Calligaris, Criscuolo, and Timmis (2019); “The Rise of Corporate” (2019).

3 Avery small sampling includes Autor, Dorn, Katz, Patterson, and Van Reenen (2019), Covarrubias, Gutiérrez,
and Philippon (2019), Ganapati (2019), Grullon, Larkin, and Michaely (2018), Gutierrez and Philippon (2018),
Hsieh and Rossi-Hansberg (2019), Rossi-Hansberg, Sarte, and Trachter (2018). See also Philippon’s brief for
this forum.

4 See Azar, Marinescu, and Steinbaum (2017); Azar, Marinescu, Steinbaum, and Taska (2018); Benmelech,
Bergman, and Kim (2019); Prager and Schmitt (2019); and Rinz (2018).
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begin this discussion by laying out some principles to guide judgement about which
measures of industry concentration are likely to yield the most meaningful statistics:

(i) Industries should be defined narrowly.

Economy-wide concentration studies typically use the North American Industrial
Classification System (NAICS) or Standard Industrial Classification (SIC) codes to
define industries, with levels of aggregation that range from very broad one- or
two-digit sectors (“Manufacturing”) to more narrow four- (SIC) or six-digit (NAICS)
industry-specific codes (“Breakfast Cereal Manufacturing”).® Aggregations less
specific than the four-digit SIC industry code are almost surely too expansive to
provide insight into anything beyond the question of whether large firms in broad
sectors are getting larger. As an example, the NAICS three-digit "Food Manufacturing”
industry comprises manufacturers of breakfast cereal, chocolate and confectionary,
dog and cat food, and animal slaughterhouses, among many, many others. It is
difficult to think of what one could learn from changes in firm revenue shares, let
alone concentration, across this mix of activities.® The specificity of four-digit SIC or
six-digit NAICS codes generally produces more interpretable industry definitions,
though even these are rarely well-defined markets from a competitive standpoint.

(ii) Measures of revenue shares should be built up from establishment data, not from
assignment of top-line, firm-level sales.

Some studies in this literature rely on firm-level databases, such as Compustat,
that report a primary industry code for a firm, typically at a four-digit SIC level. The
assignment of all of a firm's revenue to one code in most cases systematically biases
measures of industry concentration upward.” It is much more accurate to measure
industry revenues in the United States using the establishment level data produced
by the Economic Census.?

5 See Appendix A1 for examples. Some data providers append additional digits to the SIC or NAICS codes to
create finer product level distinctions. While not part of the official classification system, this may allow finer
gradations in classification.

6 While overly broad levels of aggregation likely on average understate concentration in true markets, they
are uninformative with respect to concentration levels in any particular market. Moreover, changes in
concentration may reflect compositional changes in industry mix without any change in the concentration of
any individual market.

7  This is because many firms, particularly the largest ones, operate across several different industry segments.
For instance, Autor et al. (2019) report that in 2012, the largest firm in a given four-digit industry operates in
an average of nine other four-digit industries (down from 13 in 1982), and one-quarter of top four firms in
one industry are among the largest four firms in another four-digit industry.

8 Some studies have used establishment-level data available from NETS, a privately produced data set; see
e.g., Rossi-Hansberg et al. (2019). See Bajgar et al. (2019) for a discussion of the myriad problems with Orbis,
used for many studies of European Union concentration.
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(iii) Concentration measures should be based on the universe of firms, not only large
or publicly traded firms.

Economic activity in many small and privately held firms may be missing in databases
such as Orbis or Compustat, which rely on publicly reported financial data, such as
10-Ks, that privately held firms may not disclose. If the total commerce in these firms is
significant, individually or in the aggregate, statistics excluding their activities may be
misleading and will distort changes when the companies sampled change over time.
This is especially problematic for studies of European concentration based on Orbis
data, which expanded coverage of small and midsize European companies over time.

(iv) Concentration measures should reflect the size distribution of firms.

Industrial organization economists and antitrust practitioners prefer the Hirschman-
Herfindahl Index, or HHI, which is the sum of squared market shares of all firms.
Higher HHIs reflect more concentrated revenue, with an upper limit of 1 (or 10,000,
if shares are measured as 0-100%) for monopoly. This provides more information
about revenue distribution than concentration ratios, which are the revenue share
accounted for by the largest N firms (commonly four or eight, denoted as CR4 or
CR8). For example, a CR8 of 80% could reflect one firm with a 75% share, or eight
firms with 10% shares, with very different implications for market structure. The HHI
would distinguish between these situations.

(v) Concentration measures should reflect the appropriate geographic scope of a
given product market.

Thisisaspirational andisvirtually neversatisfied in aggregate studies of concentration.
Almost all studies apply a single geographic aggregation, typically national, to all
industries. This is too narrow for markets with globally traded goods, such as aircraft,
cement, or petroleum, and much too broad for markets with locally delivered
goods and services, such as scheduled airline service between cities, concrete, or
retail gasoline. Furthermore, to the extent that imports or exports are important in a
given market, measures built up from sales only by U.S. entities could have severe
mismeasurement. This is also problematic for firm-level data sources like Compustat,
for which U.S. sales may be a fraction of firms’ recorded global revenue.

2.2 Four Main Takeaways From the Literature on Market Concentration

| offer four main takeaways from the burgeoning literature on trends in market
concentration. My critical read of the literature incorporates the measurement
principles described above to interpret and prioritize various studies.

(i) Studies of broad industry categories at the national level suggest increased
concentration of revenue among the largest firms over the past 20 to 40 years.

The work of Autor et al. (2019) is representative of estimated trends in average
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concentration levels built from establishment-level data for four-digit SIC industries
at the national level. Figure 1 reproduces the figure from Autor et al.? that graphs
CR4 and CR20 for revenue and employment concentration.’® While all sectors show
average increases in the CR4 between 1982 and 2012-between 5- and 15-point
increases in the CR4—the rates of increase vary considerably. The smallest increases
are in manufacturing, for which many product markets are more likely to be national
or globalinscope.The average manufacturing industry evidences a 4-pointrise in the
CR4, to just under 44%, which would be consistent with an increase in average firm
share from 10% to 11% for each top four firm over the 30-year period. This is about
the same increase as in Services, where the level of CR4 is much lower, reaching less
than 15% in 2012. Retail trade experiences the greatest increase, roughly doubling
the CR4 over 20 years, from 15% to 30%, for an average share of 7.5% for each
of the top four firms. Finance, Utilities and Transportation, and Wholesale Trade
experience increases between these endpoints, but only Utilities and Transportation
end up with four-firm levels of concentration as high as 40%. If the SIC4 industries
in this figure were true markets, it would not seem that concentration at any of these
reported levels should trigger alarm, as the CR4 statistics suggest no fewer than 9
(Manufacturing) to 26 (Services) competitors in the average individual industry. On
the other hand, too broad a definition could mask significantly higher concentration
in more narrow product or geographic markets.

Figure 2 reproduces the Autor et al. (2019) graphs on concentration as measured by
the HHI. This is scaled between 1 for an industry with 100 firms, each with a revenue
share of 1%, to 100 for a monopoly. In none of the sectors is the average industry
even moderately concentrated. The Horizontal Merger Guidelines (HMGs) used
by the United States Department of Justice Antitrust Division and the Federal Trade
Commission to evaluate mergers specify markets with HHIs greater than 18 on this
scale to be moderately concentrated; those with HHI above 25 on this scale are highly
concentrated.” The highestaverage HHIin Figure 2 is between 8 and 9,in Manufacturing
and Utilities and Transportation, which would be the value for an industry comprised
of 11 to 12.5 equal-sized firms. In Services, the average HHI doesn't even reach 2. A
second difference from Figure 1 is that in both Manufacturing and Wholesale Trade, the
revenue-based HHI is virtually the same in 2012 as it is in 1982, in contrast to the CR4
results. At this level of aggregation, even the broad conclusion that concentration has
increased is sensitive to seemingly innocuous measurement choices.

9 Figures 1 through 3 are reproduced from academic papers. | apologize that these are not formatted for
readability in black-and-white reproduction, red/green colorblindness, or other limits discerning color-based
distinctions.

10 These are constructed from establishment-level data from the U.S. Economic Census, aggregating revenue to
the firm-industry-year to compute concentration ratios and HHlIs (scaled 0 to 100) at the four-digit SIC level.
Industries are weighted by employment to compute the six broad sector averages graphed in these figures.
The axes are not standardized across sectors, so neither the level nor the slopes of the curves (reflecting the
rate of increase over time) are comparable across the sectors.

11 In antitrust, HHIs are measured with shares between 0 and 100, so the HHI ranges from 0 to 10,000 for a
monopoly. The 2010 HMGs define cutoffs of 1800 for moderate and 2500 for high concentration.



Figure 1: Average Concentration (CR4, CR20) in Four-Digit Industries by Sector.
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Figure 2: Average U.S. Concentration (HHI) in Four-Digit SIC Industries

by Sector, 1982-2012.
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While these particular figures focus on U.S. markets, there is evidence suggesting
these trends are shared in other developed economies, perhaps with somewhat
higher increases in CR4-type measures in the United States. It is difficult to access
comprehensive microdata outside the United States, which can affect cross-country
comparisons. While the similarity of results continues to be debated,? it is likely a
mistake to think that whatever explanation accounts for these trends should have a
U.S.-centric focus.

(ii) Rising national concentration is not mirrored by increased concentration at the
more local level, which recent work suggests has declined on average. A plausible
explanation for this divergence is growth in the national revenue share of the largest
firms in most industry categories, accompanied by expansion of those firms into new
geographies.

Defining industry boundaries is only part of the challenge of defining a market in
which firms compete. Geography also plays a critical role. Consider two industries
in the NAICS segment 3273. Cement (NAICS 327310) is manufactured centrally and
transported long distances, even internationally, particularly where low-cost water
transport is available.’® Concrete (NAICS 327320)-a mixture of cement, aggregate
(gravel or sand), and water—must be consumed within about 45 minutes of mixing,
sharply limiting the market radius of a ready-mix concrete plant. This distinction is
important. A U.S.-wide market for cement that excludes imports from industry sales
is likely too narrow and may make the industry look more concentrated than it
actually is if the imports are produced by non-U.S. firms and if U.S. exports are low.
But, aggregating concrete revenue to the national level likely makes the concrete
industry look much less concentrated than are the true local markets. Moreover,
mis-aggregation can turn the implication of changes in concentration upside down.
For example, a merger of a concrete firm operating only in the Southwest with a
firm operating only in New England would appear to increase U.S. concrete industry
concentration, even if, in the aftermath of the merger, local market concentration
was unchanged, or perhaps lower if the firm opened up new concrete production
facilities in previously unserved local markets.

Research by Rossi-Hansberg et al. (2019) and Hsieh and Rossi-Hansberg (2019)
illustrates the practical importance of considering geography when trying to

12 Compare, for example, Autor et al. (2019) and Bajgar et al. (2019) to Gutiérrez and Philippon (2018) and
Covarrubias et al. (2019). The disagreement over United States vs. European trends may be in substantial
part dependent on the data sources used. See Bajgar et al. (2019) for a discussion of the impact of changes
in Orbis coverage of small and mid-size EU firms over time and errors in firm ownership. Based on their
corrections to Orbis, Bajgar et al. (2019) report increasing concentration (measured by CR8, the revenue
share of the eight largest firms) in both the United States and Europe, although the magnitude of the increase
is somewhat higher in the United States.

13 In the United States, imports account for roughly 10% of total consumption; see Portland Cement Association
(2016).
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understand the nature of economy-wide changes. Their work shows that national
and local concentration trends between 1990 and 2014 diverge across most sectors
of the U.S. economy." This is apparent in Figure 3, which compares average changes
in narrow industry HHIs (scaled 0-1.0) at the national level to those for the same
industries at the local level of eight-digit ZIP codes; similar results are obtained for
counties or CBSA metropolitan areas. The results replicate the qualitative findings of
increasing concentration at the national level over time, but local market trends are
negative—in some industries, like Retail Trade, FIRE (Financial, Insurance, and Real
Estate), and Services, very substantially so.

Figure 3. Diverging National and Local Concentration Trends, Averaged to Sector Level

Average Change in HHI from First Year

2 | National ZIP ‘Q\\: A )
' Manufacturing ——--— \:\ —
Wholesale Trade -—--— (N
A Retail Trade -—--—
FIRE _———
4 Services
1990 1995 2000 2005 2010 2014

Year

Source: Rossi-Hansberg et al. (2019), figure 4.

Note: Average change in revenue-based HHI (scaled 0-1.0), computed from NETS
establishment-level data. Industries are defined at eight-digit SIC level, and changes

in HHI for each industry-geography are averaged with weights given by employment
share of industry-location pair. Alternative geographic aggregations include: National,
Core-Based Statistical Area (similar to MSA), County, and eight-digit ZIP code. Excludes
industry-location pairs with no observations. Patterns are qualitatively similar using a
balanced sample of industry-geography pairs observed for all years, although local
concentration is roughly unchanged for manufacturing and wholesale trade by the end of

the sample period.

14 These are based on establishment-level data from a private data source, National Establishment Time Series
(NETS), which enables the researchers to observe sales in each year at fine levels of industry and geographic
disaggregation. The industry definition is SIC8 (four-digit SIC with a product code appended). The authors
exclude inherently “location specific” activities, such as agriculture, mining, or public utilities, where
establishments may be constrained in location by natural resources or proximity to customers. Some of these
(utilities) are likely local markets, in others (agriculture, mining) firms compete globally. See Rossi-Hansberg et
al. (2019) for detailed discussion.



Concerns About Concentration 43

The authors offer a reconciliation for these seemingly contradictory trends. They
present additional evidence that, within industries, the largest firm grew over time, in
terms of both industry revenue share and locations served. It appears that the growth
of the largest firms, on average, contributes both to rising national concentration
and falling local concentration. By entering into new markets, these large firms bring
an additional firm to a local market, thereby reducing local-level concentration. The
authors confirm that when a large firm opens an establishment in a new ZIP code,
local concentration falls and remains low over time.

In some industries, the rising national concentration is most relevant and the
geographic dispersion of establishments that all compete in a regional or national
market may offer little or no additional benefit to consumers. In other industries,
particularly in the service sector, declining local concentration likely indicates more
choices for consumers.

(iii) Aggregate estimates of average markups or profit rates appear to have increased
over time.

Like the concentration literature, a large number of papers have tackled the question
of whether aggregate profit rates, or markups of prices over marginal costs, have
increased, and if so, by how much. Most, but not all, of the work reports rising
markups, often of incredibly large magnitudes. For example, De Loecker, Eeckhout,
and Unger (2018) report a tripling of the average margin in the United States from
20% over cost in 1980 to 60% over cost in 2016; De Loecker and Eeckhout (2018,
p. 6) report that the “evolution of markups is comparable in Europe, North America,
Asia and Oceania,” with increases of 40 to 60 percentage points. Autor et al. (2019)
find that some production function-based estimation methods suggest markups
increasing from 150% to 300% over this period.

The distribution of markups also has changed. Autor et al. (2019) report that when
average markups are measured as the median markup or as unweighted average
markups, only modest increases are observed. Substantial increases are observed
in the average markup when it is weighted by firm value-added. This indicates either
rising market shares of high-markup firms, growing markups for larger firms, or
both. Autor et al. conclude that the higher than average markups over costs for the
largest firms reflects their greater productivity relative to other firms in their industry
category. They label these “superstar” firms, for their combination of scale, inferred
efficiency, and margin levels.

A key question for scholars and policy makers is whether the calculations showing
increased markups are reflective of increased economic rents, as many are inclined
to assume. The implausible magnitude of many estimates, considerable sensitivity
of implied markups to alternative estimation methods, and identified difficulties with
some of the methods used to generate these numbers suggest some circumspection.
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s it credible that weighted average economic margins have increased from 20% to
60% between 1980 and 2016, as in De Loecker, Eeckhout, and Unger (2018)? Or from
120% (more than double marginal costs) to 200% (more than triple marginal costs),
as some estimates in Autor et al. (2019) suggest? Those are astonishing numbers
that yield implications inconsistent with other data on the economy (Basu, 2019).

Markups derived from accounting data are susceptible to a broad range of
difficulties in mapping accounting data to economic costs and profitability. Capital
cost accounting can be notoriously unhinged from economic costs, as discussed by
industrial organization scholars of the 1970s and 1980s (e.g., Fisher & McGowan, 1983).
These problems are compounded for companies that have significant investment in
intangible capital such as intellectual property, information technology, advertising,
research and development, and the like. Bessen's (2017) research suggests that
proprietary IT investment generates competitive advantages that give rise to both
increased concentration and increased productivity, yielding higher estimated
markups that could reflect normal returns to IT investments. These make accurate
estimation of economic margins difficult and interpretation of estimates fraught.'

Basu (2019) describes the strength and weaknesses of the various approaches taken
in the literature and highlights inconsistencies between the implications of estimated
markups and observed patterns in macroeconomic data. He is reluctant to endorse
any of these estimates, concluding that more research is needed to understand “why
most markup estimates based on micro data are implausibly large and grow too fast
in relation to the macro facts to be explained” (Basu, 2019, p. 20).

(iv) There is vigorous debate over the implications of these patterns in aggregate
concentration and markups for the state of competition.

There are reasonsto be cautious about concluding thatmarket concentration hasrisen
oris ameaningful problem for market competition and consumer welfare. Few of the
existing studies that find increased market concentration calculate concentration at
the level of a recognizable market. Markups and profit rates are difficult to measure
with reliability and even more challenging to interpret. Furthermore, a long-standing
literature casts significant doubt on the idea that cross-industry correlations of
concentration with various outcomes imply reduced market competition."

As that literature emphasizes, concentration is not necessarily the inverse of
competition, and measuring the correlation of concentration and markups does
not aid with the diagnosis. This is because changes in concentration measures have

15 Approaches that infer markups from production function-based estimates generally use stylized functional
forms estimated at highly aggregated levels (for example, two-digit SIC industries). Even firms in the same
narrow market exhibit substantial heterogeneity in productivity (e.g., Syverson, 2018), so imposing a common
production function across two-digit sectors is more than heroic. Moreover, production function-based
estimates also are sensitive to how cost data are reported and used, particularly assumptions about how
reported accounting costs map into variable and fixed cost components.

16 See, e.g., discussions in O'Brien (2017), Shapiro (2018, 2019), and Berry, Gaynor, & Scott Morton, (2019).
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no direct relationship to changes in market competitiveness or performance. For
example, a market may become more highly concentrated when a firm acquires
a competitor or increases barriers to entry, reducing competition and raising
equilibrium prices. A wealth of detailed studies demonstrate these anticompetitive
effects in the context of mergers across a broad variety of markets."” If a merger
reduces competition in input markets, such as labor, the firm may exercise its
new market power by depressing what it pays workers or other suppliers (Prager
& Schmitt, 2019), raising measured markups in product markets and creating
competitive harm upstream. Firms may soften competition and increase equilibrium
prices by requiring trading partners to sign most favored nations clauses to ensure
rivals cannot undercut them or by adopting customer loyalty programs such as
frequent flyer rewards that make consumers unwilling to switch firms for modestly
lower prices. In cases like these, higher concentration and adverse consumerimpacts
are outcomes of reduced competition.

In contrastto the above examples of anticompetitive behavior, a market mightinstead
become more highly concentrated when one of the firms in that market becomes
more efficient, enabling it to reduce prices and increase its market share, or when
a firm develops an innovative product that consumers value, leading consumers to
shift their purchases to that firm, perhaps even at a higher price, reflecting the greater
consumer value (Demsetz, 1973). These cases may be associated with new capital,
information technology, intellectual property, or other investments that reduce
marginal costs or improve product offerings. Economists would characterize these
markets as more competitive, even though the outcome is associated with increased
concentration and quite possibly both higher average markups and higher price
associated with improved quality.

As another example, if fixed costs increase—for example, due to investments in
information technology needed to produce a competitive product or consumer
preferences for superstores with greater variety—average costs may increase and the
equilibrium number of firms in a market may decline. This may generate a correlation
between higher concentration, higher markups over marginal costs, and, depending
on the context, even higher prices—but often also consumer benefits. These can all
be outcomes of the competitive process, not a failure of it. Ganapati (2018) provides
evidence of this phenomenon in wholesale trade, which has become much more
concentrated in recent years as investments in information technology, logistics, and
international supply and domestic distribution networks have facilitated the growth
of the largest wholesalers. These wholesalers deliver greater variety and service to
customers, reduce customer acquisition costs, and at the same time, realize higher
markups from their “superstar” performance.

17 See Ashenfelter et al. (2014) and Kwoka (2015) on a broad set of merger retrospectives. Gowrisankaran,
Nevo, and Town (2015), Ho and Lee (2017), Prager and Schmitt (2019), and the work reviewed in Gaynor, Ho,
and Town (2015) analyze merger impacts on health care markets.
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Perhaps surprisingly, there can be cases where a reduction in competition leads to a
reduction in concentration, as can happen when a small number of dominant firms
in a market tacitly or explicitly collude to raise their prices, ceding some of their
collective market share to a group of fringe competitors while raising the dominant
firms’ profits and reducing measured concentration. Miller and Weinberg (2017)
show that in the aftermath of the Miller/Coors joint venture (JV), tacit collusion
between Anheuser-Busch InBev and Miller/Coors increased. This led to rising prices
and markups for their beer at the cost of eroding their market share in the years
following the JV, reducing measured concentration over time."®

Finally, there may be markets in which firms compete to become large through
innovative offerings that attract most consumers, generating competitive benefits. But
if those markets then “tip” to insulate the market leader from any future competitive
challenge, that same concentration may be associated with reduced competition
and erosion of consumer value over time.

As these examples and a rich literature in industrial organization make clear,
prices, profits, markups, and concentration are all codetermined outcomes of the
competitive process in a market. There is not an independent causal relationship
between concentration and prices or markups that can be inferred. Correlations
measured across broad industries are particularly problematic, as there may be
mixtures of each example above represented in the data.

As the examples mentioned here suggest, we can learn much more about
competitive effects from detailed studies of individual industries that tackle issues of
heterogeneity, causality, and competitive mechanisms head on. Deciding whether
a policy intervention is needed, and if so, what it should be, requires solving those
inference problems. Much of the recent literature focuses on economy-wide trends,
and thus cannot deliver an accurate diagnosis of the issue. To take a medical
analogy, a doctor’s decision to treat a fever with Tylenol, advanced antibiotics, or an
emergency appendectomy depends on her diagnosis of the root cause of the fever.
In any given situation, two of the treatments might prove both ineffective and costly
to the patient. Similarly, economic policy prescription should be focused on treating
the underlying causes, not simply symptoms.

3. Concentration in the Labor Market: What Should We
Make of Reported Correlations With Workers’ Wages?

The literature on industry concentration trends developed in large part from an effort
to understand the declining labor share of national income. A number of scholars
have begun to focus directly on labor market concentration and outcomes for

18 The rise of consumer preferences for craft beer likely exacerbated the merger-induced decline in
concentration.
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workers." This research correlates aggregate measures of employer concentration
with wages, analogous to the literature correlating industry concentration with
markups and other outcomes. Much of it concludes that occupations or industries
in areas with fewer (more concentrated) employers are associated with lower wage
levels. One should be cautious in assigning a causal relationship based on these
studies, however.?°

First, as with the measurement of market concentration in the product market,
measurement of concentration in the labor market is fraught with issues and
ambiguity. One issue is that when scholars attempt to define a “labor market,” they
often define boundaries that do not align with relevant markets for employers or
prospective workers. Studies that attempt to define labor market concentration are
based on a variety of heuristics to facilitate regression analysis across many sectors
and geographies. In some work (e.g., Benmelech et al., 2019), the labor market is
defined as all workers in a particular industry-county pair, implicitly viewing workers
in different occupations within an industry—manager, financial analyst, production
line worker, custodian—as competing for jobs, but not companies in different SIC4
industries as competing with one another to hire mechanics or office managers. In
other work (e.g., Azar et al., 2017; Azar et al., 2019), markets are defined by workers
in the same six-digit Standard Occupational Code and commuting zone. This, for
example, assigns four categories of “secretaries and administrative assistants”’—
Executive, Legal, Medical, and All Other—to four non-competing labor markets.
Concentration measures in a number of studies are derived from vacancy postings
by firms in a given occupation-commuting zone in a given quarter, a potentially
narrow and noisy measure of employers.

Second, though most studies report a negative correlation between measures
of labor market concentration and workers’ wages, they shed little light on the
underlying reasons why wages are inversely related to employer concentration, even
if one takes those correlations at face value. Without knowing why these two factors
are negatively correlated, it is not clear what the policy implications are. There could
be several alternative and inconsistent explanations, many analogous to concerns
raised about the statistical studies of price (or markups or profits) and concentration
in product markets described above.

Consider one example of variation driving changes in wages and changes in
employer concentration in local geographies. Suppose a U.S. industry—say,
automotive parts—shrinks or moves offshore, perhaps due to import competition.
When one of these plants shut down, there is likely to be less overall demand for
labor in its local market. Wages in that local market will likely fall, whether the labor

19 Asample of recent academic papers on the correlation of wages and employer concentration include: Azar
etal.(2017), Azar et al. (2018), Benmelech et al. (2019), Rinz (2019).

20 This section draws heavily from Rose (2019).
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market is perfectly competitive or not. The closure also is likely to increase the
concentration of employment among the remaining employers, creating an inverse
correlation between wages and concentration. But that is only a correlation; the root
cause is the demand shock. Similar spurious correlations could arise if there is an
adverse productivity shock, perhaps due to more stringent environmental regulation
of one of the local employers. This would tend to reduce output, employment, and
wages, and raise observed employment concentration. Again, the relationship is not
causal but correlational with the unmeasured productivity shock.

Even where there are too few employers bidding for a set of potential workers to
ensure competitive wage-setting—classical monopsony?'—there may be little that
competition policy can do. A coal company may have labor market power because it
is a dominant employer in a rural county, but if that position is not due to acquisition
of rival employers or exclusionary behavior, it is unlikely to violate antitrust law. This
is the labor market analog of the Supreme Court's opinion in U.S. v. U.S. Steel Corp.
(1920) that “the law does not make mere size an offense.”

Moreover, the term "monopsony,” as it is generally used among labor economists,
is not reserved for situations with too few employers to be competitive. Rather, the
monopsony label often is applied to many deviations from a perfectly competitive
outcome that are unrelated to the number or concentration of employers competing
to hire from a pool of workers. These are associated with a wide range of frictions in
labor markets, such asinformation failures, transactions and search costs, idiosyncratic
match quality, unwillingness of workers to relocate, occupational licensing, and
more (Council of Economic Advisors, 2016b). These frictions typically do not arise
from a reduction in competition among firms, either through merger or coordinated
conduct, although the frictions may lead to a reduction in competition among
employers. Nor is it likely that many of these are created by coordinated conduct
by firms to limit competition or by unilateral conduct to exclude or disadvantage
rival employers. With some exceptions, antitrust enforcement generally is not an
effective or appropriate tool to address problems such as these (Naidu & Posner,
2018; Rogers, 2018; Rose, 2019). But there may be other policies that, by addressing
the underlying friction, could improve both the operation of labor markets and
outcomes for workers.

These critiquesin no way implythe absence of competition problemsin labor markets.
There surely are monopsonistic markets in which employers restrict hiring to keep
wages low, and further consolidation in those markets will likely worsen the problem.
For instance, Prager and Schmitt (2019) provide evidence of this in their study of
hospital mergers. They show that, consistent with monopsony power, mergers that

21 Robinson (1932, p. 215) coined the term monopsony for “an individual buyer which will correspond to the
name monopolist for the individual seller.” In modern usage, monopsony is applied to markets with few
buyers (employers).
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substantially increased concentration in local hospital markets reduced wage
growth by 1.0% to 1.5% per year for specialized health-care workers (pharmacists
and nurses) and skilled non-health workers (e.g., hospital administration), while low-
skill and unskilled workers appear unaffected.?? Other examples of anticompetitive
practices in some current labor markets include wage-fixing and “no-poach” cases,
in which employers agree not to recruit from or hire each other’s workers?; the
increase in noncompete clauses that restrict worker mobility, even for low-skill
occupations (Starr, Prescott, & Bishara, 2019); and the explosion of occupational
licensing laws that reduce both entry into occupations and mobility of workers in
these occupations across markets (Kleiner, 2015; The White House, 2015; CEA,
2016b; Nunn, 2018). Union coverage has declined over the past several decades,
and legal protections for workers, particularly for collective bargaining and class
action litigation, have been eroded, tilting bargaining power toward employers
(Council of Economic Advisers, 2016b).

Understanding the most significant causes of competitive problems in labor markets,
as in product markets, is essential to identifying the most appropriate and effective
policy interventions.

4. Concentration in the Digital Economy: How Should
We Think About This Sector?

The apparent dominance of many of the large tech firms—and their prevalence in the
social and political lives of so many—has generated levels of concern that seem to
have crossed over to alarm. Calls to break up Google, Amazon, and Facebook, or to
subject these and other companies to public utility style regulation, are ubiquitous
(Yglesias, 2019). Antitrust investigations of some set of these firms have been
announced by both federal enforcement agencies and a coalition of state attorneys
general. Understanding the nexus of competition as it currently exists among
firms is difficult. Even greater are the challenges of predicting the future contours
of competition and credibly documenting that for a judge, which is required for
competition policy enforcement in the United States, or designing a regulatory
intervention to replace or restore competition.

22 One might ask why those mergers were allowed by the antitrust agencies. It appears that most of them
were too small to be reported to federal authorities, and were not investigated by state antitrust enforcers.
Wollman (2019) discusses rising “stealth consolidation,” acquisitions that are below the Hart Scott Rodino
reporting thresholds, and hence are consummated without antitrust review.

23 See, e.g., complaints in U.S. v. Arizona Hospital and Healthcare Ass’n (2009); U.S. v. Adobe Systems, Inc., et al.
(2010); U.S. v. Knorr-Bremse AG and Westinghouse Air Brake Technologies Corp. (2018); FTC v. Your Therapy
Source, Neeraj Jindal, and Sheri Yarbay (2018). Private litigation includes: High-Tech Emp. Antitrust Litig.

(2012), Danielle Seaman v. Duke et al. (2018). More controversial are no-poach clauses contained in franchise
agreements, see, for example, Arrington v. Burger King Worldwide, Inc. (2018.); Butler v. Jimmy John's Franchise,
LLC (2018).
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This section describes some of the market nuances that are important for
understanding concentration in the digital economy, the nature of competition, and
what the implications are for policy.

Many firms that operate in the tech space appear to dominate their space in this
ecosystem. Firms like Google, Facebook, Amazon, and Apple operate platform
markets,?* in which the firm connects consumers with content providers, sellers,
or advertisers who want to reach them. These markets tend to be characterized
by strong network effects—many people want to be on the most popular platform,
since that gives them the most others to interact with. In this case, the more popular
the platform, the more new users it attracts. These can provide powerful incentives
for firms to compete through some combination of better product offerings, user
experiences, prices, and innovation, to attract customers to their platforms. The
successful firms in most of these examples generally have done just that, delivering
substantial value to consumers. Network effects are amplified when user-generated
data improves the effectiveness of algorithms used to deliver value to both sides
of the platform, permitting larger platforms to develop higher-value products and
experiences, increasing users and user data in a positive feedback loop.

But the strength of these network effects can make these markets highly susceptible
to “winner-take-all” or "winner-take-most” tipping toward the largest firm. This
might entrench the large incumbent, making it difficult for entrants or other smaller
competitors to gain users and build scale. Entrenched firms may see less need to
provide consumers with innovative or high-value offerings. In these circumstances,
competition for the market, rather than competition in the market, may be the
primary constraint on incumbents. That is, a credible threat of entry and replacement
by a new entrant may be the main limit on a dominant firm's extraction of rents
from consumers,? unlike most conventional markets in which price and quality
competition among existing firms generates value to consumers.

Second, it is important to recognize that “tech” is neither an industry nor a market.
Business models of each of the large tech firms vary substantially, and even with
the understanding that firms may share an emphasis on monetizing the value of
consumer data, how firms do that and to what end may be quite different. Google
has historically monetized the value of its search engine through sales of advertising

24 Katz and Sallet (2018) discuss the economics of platform (multi-sided) markets and propose the way courts
should evaluate competition harms in such markets.

25 While we are accustomed to thinking about market power being exercised through higher prices, for many
of these firms, users are enticed to a platform by “free” services. The platform profits by bundling these
services with advertising and/or by collecting valuable data on users that is monetized. This is not a novel
business model-radio stations, on-air television broadcasters, and many of the print media sources have for
decades provided consumers with free or low-price access to content, paid for through advertising revenues.
Payment cards (Visa, MasterCard, Amex) often provide transaction services to cardholders at a negative price
(cardholder rewards such as points or cash back on purchases), paid for by higher merchant fees to process
debit and credit card transactions.
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delivered to the highest-value customers in response to their search terms. It
dominates online search and search-based advertising, with global shares in the
70% to 80% range for desktop search and above 90% for mobile search.?¢ But is
the market in which Google competes “all online search queries”? If the relevant
buyers on the other side of the platform are advertisers, is the market search-based
advertising, or online advertising, or all advertising? What is Google’s position in
those larger markets?

It may be tempting to overstate the cleanness of market boundaries, as well as
the protection offered by incumbency. For example, e-marketing firms have been
reporting for several years that more consumers now start their product-based search
queries from Amazon.com, rather than Google (Garcia, 2018). Data on consumer
search and purchasing behavior on Amazon's site is especially valuable in predicting
what products consumers might buy, and how to increase purchase probabilities on
Amazon.com. This may make Amazon a competitor not only to Google in search, but
also to the third party sellers it matches to consumers in the Amazon Marketplace.

While the tech firms share some features—platforms that connect individuals and
content providers who want to reach them online, generation of valuable data on the
behavior of agents on both sides of the platform, business strategies that monetize
those data—their individual business models and nature of consumer interactions
vary widely. Innovation in this space has been an important driver of both consumer
value and monetization of that value for the platform. Any policy intervention must
navigate a complex set of sometimes conflicting objectives. For example, privacy
protections may create a wedge between services consumers value and platform
monetization of consumer data, or correct a failure that occurs when consumers do
not fully understand what data firms are collecting and how they use it—or some
of each. A number of recent reports to competition authorities and others provide
thoughtful discussions of possible policy directions in this area.?”

5. Competition Policy: Has the Pendulum Swung Too Far
to Under-Enforcement?

This brief argues caution in making sweeping inferences on the state of competition
in the United States from highly aggregated statistics. But is there more we can glean
from examining the state of competition-policy enforcement? U.S. competition

26 See data from “Search Engine Market Share” (2016-2019)

27 For example, competition authorities in the United Kingdom and EU have sponsored reports on the digital
economy (Furman, 2019; Cremer et al., 2019); the U.K. Competition and Markets Authority commissioned an
independent review of tech industry mergers (Argentesi et al., 2019); and the University of Chicago Stigler
Center established a committee to report on market structure and antitrust for digital platforms (2019).
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policy is a deterrence-based system. This recognizes the difficulty of detecting,
investigating, and litigating all violations of competition policy, and instead seeks
to deter companies from violating the antitrust laws by establishing clear policies
and case law, and consequential penalties for firms that step over those lines. If
enforcement becomes more lax, or penalties less certain or severe, deterrence is
less effective and anticompetitive behavior may proliferate.

U.S. public antitrust enforcement operates in three broad areas.?® Section 1 of the
Sherman Act prohibits “contracts, combinations, and conspiracies” in restraint of
trade. This provides civil and criminal penalties for collusion among competitors
(price-fixing, bid-rigging, market division, etc.) and restricts contracts found to be
anticompetitive (e.g., prohibitions on intermediaries steering customerstoward lower
cost providers, or certain most favored nations clauses imposed by dominant firms).
Section 2 of the Sherman Act restricts unilateral conduct by firms that monopolize
or attempt to monopolize a market. Examples include the Microsoft antitrust case
decided in 2001, and U.S. v. AT&T, which was settled in 1982 with the company’s
breakup. Merger enforcement is governed by Sherman Act Section 1 and Clayton
Act Section 7, with pre-notification of mergers above certain thresholds (roughly $90
million in 2019) required by the Hart Scott Rodino Act.

There are a number of reasons to believe that antitrust enforcement has become less
vigorous over recent decades. Many observers suggest a decline in enforcement
against anticompetitive conduct, pointing to examples like the dearth of Section 2
monopolization cases over the past 20 years, or the inability of the FTC to deter
brand pharmaceutical firms from moving from one exclusionary tactic, like pay-for-
delay of generic entry, to another, such as sham citizen petitions or denial of product
to generic firms preparing an entry application to the Food and Drug Administration
(FDA) (Feldman & Frondorf, 2016; Liu, 2017; Hemphill, 2006). Decisions by the
enforcement agencies, particularly the Department of Justice (DOJ), undoubtedly
play an important role in this outcome.?’ But agency passivity is likely also due to
much greater burdens of proof the courts have placed on plaintiffs across a wide
range of anticompetitive behaviors. In some areas of antitrust enforcement, the
courts now show great tolerance of behaviors that would have been considered per
se illegal 50 years ago. Shapiro (2019, p. 80) terms this “the shrinking scope of the

28 The U.S. statutes also permit private antitrust enforcement, with treble damages if the plaintiff can prove
anticompetitive harm. Private enforcement typically focuses on harm from collusion or exclusionary
(monopolization) behavior, although a private plaintiff recently prevailed in divestiture it sought in a merger
challenge, currently on appeal (Steves & Sons, Inc. v. Jeld-Wen, 2018). The courts have narrowed the scope
for private antitrust enforcement over time, just as they have done with public enforcement.

29 The Antitrust Division issued guidelines for Section 2 enforcement during the waning days of the George W.
Bush administration that were widely seen as affirming the Division's abdication of enforcement against this
conduct. See U.S. Department of Justice (2008). These were withdrawn as one of the first actions of Assistant
Attorney General Christine Varney in 2009, but many observers note this was not followed by increased filing
of Section 2 cases.
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Sherman Act.” As a consequence, some problematic conduct has become almost
unenforced against, if not unenforceable. Among these are predatory pricing and
other predatory behavior; vertical restraints such as resale price maintenance and
exclusive distribution contracts; and contracts that reference rivals such as most
favored nations clauses (Baker, 2019; Shapiro, 2019).3% Exclusionary behaviors in
most platform or two-sided markets may seem poised to join these categories in the
wake of the Supreme Court's decision in American Express (Ohio et al. v. American
Express Co. et al., 2018).

There are also signs that merger enforcement has weakened. Some types of mergers
have proven difficult for the agencies to prevail againstin court. These include vertical
mergers, where firms are related along a supply chain, such as the recent AT&T/
Time Warner, Inc. merger, and potential competition mergers, where the parties are
not significant active competitors with one another, as is common in much of the
tech space. Mergers that fall below the Hart Scott Rodino notification thresholds,
which have increased substantially over time, appear more likely to involve
competitors and substantially less likely to attract enforcement attention (Wollman,
2019). Cunningham, Ederer, and Ma (2018) analyze mergers in the pharmaceutical
space and find that firms are more likely to acquire and terminate competitive drug
pipelines—what they call “killer acquisitions"—especially when they can do so below
Hart Scott Rodino-reportable thresholds.

Second, the market structure threshold for challenges appears to have increased
substantially over recent decades. The FTC periodically reports the fraction of
merger investigations that resulted in an enforcement action (including litigated
challenges, settlements, and abandonments). Kwoka (2017) analyzes FTC data for
the 1996-2011 period, and reports enforcement rates binned by the number of
“significant competitors” who would remain in a market were the merger allowed
(roughly defined as the number of remaining firms with 10% or greater market
share). The probability of a challenge if only one to four competitors would remain
is above 50% over the entire period. In contrast, enforcement actions drop to zero
for mergers with more than four competitors remaining by 2008-2011. And this is
conditional on an investigation being opened, which is done only when staff have a
reason to think the merger could be anticompetitive.

Third, this higher threshold for enforcement action is reflected in, and reinforced by,
the evolution of the Horizontal Merger Guidelines overtime. The HMGs offer guidance
on the way the antitrust agencies approach merger investigations and challenge
decisions. The first HMGs, issued by the DOJ in 1968, indicated the Division would
challenge the acquisition of a 2% competitor by a 10% share incumbent in a highly

30 See the articles in the May 2018 Yale Law Journal "Collection: Unlocking Antitrust Enforcement” for the
challenges and potential to bring cases in many of these areas under current case law.
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concentrated market (CR4 above 75%), and its acquisition of a 4% share competitor
in a moderately concentrated market. This reflected in part the prevailing hostility of
courts to horizontal mergers, even in markets with relatively low concentration, and
pushed against that hostility to loosen standards at least a bit. Thus, the infamous
1966 Von's Grocery merger would not have triggered a challenge under the 1968
guidelines.3" The revision to the HMGs put in place by Attorney General Bill Baxter
in 1982 ratcheted up the threshold for challenge and calibrated them to HHls. The
1982 guidelines suggested the government was “likely to challenge” those mergers
thatincreased HHI by more than 100 points and to a level above 1800 (on a 0-10,000
HHI scale); neither the acquisition of a 2% competitor nor one of a 4% competitor by
a 10% share firm would trigger a challenge under the 1982 guidelines, regardless
of other firms’ shares (Hovencamp & Shapiro, 2018). By 2010, the guidelines jointly
issued by the DOJ and FTC had increased the threshold for highly concentrated
markets from 1800 to 2500, raised the threshold for mergers that are “presumed
to be likely to enhance market power” (and therefore likely to be challenged) to an
increase of more than 200 points in a highly concentrated market, and stated that
mergers leading to an increase in HHI of less than 100 “are unlikely to have adverse
competitive effects and ordinarily require no further analysis” (U.S. Department of
Justice, 2010, p. 19).

The evolution of the guidelines reflects a combination of changes adopted by the
enforcement agencies, in part reflecting changed economic assessment of the likely
costs and benefits of mergers, and in part a feedback loop between agency practice
and court decisions that has ratcheted up the standards applied to merger challenges.
The HMGs both inform courts and are informed by court decisions. There is growing
concern that the structural presumption of harm for horizontal mergers has been
excessively weakened over the past 40 years, both in terms of the level and changes of
concentration at which it is applied and the deference given to it by the courts (Baker,
2019; Hovenkamp & Shapiro, 2018; Shapiro, 2019; Nocke & Whinston, 2019).

This appears to reflect in part misplaced concern about the relative costs of
overenforcement versus underenforcement, encouraged by an erroneous
interpretation of the “Chicago School's” theory that unfettered markets are
competitive markets as an empirical fact.®? The outcome may have been encouraged
by some hubris in the economics profession with regard to being able to measure
with precision any potentially problematic effects arising from either mergers
or anticompetitive conduct, encouraging courts to expect detailed quantitative
evidence on competitive effects. This has led to greater roles for complex analyses

31 The Supreme Court, in U.S. v. Von's Grocery Co. (1966), upheld the FTC's challenge of a supermarket merger
by the third and sixth largest firms in the Los Angeles market, that would have led to a combined market
share of 7.5%.

32 See Bork (1978) on the Chicago School and Baker (2019) on its influence and relative error costs.
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by dueling economic experts and a movement away from structural presumptions.
It is far from clear that this approach leads to better decision-making by lay judges
untrained in economics and unaccustomed to antitrust cases on their dockets.

Fourth, strained agency resources likely contribute to underenforcement. Budgets
are not keeping pace with challenges to competition. The budgets of the DOJ
Antitrust Division and the FTC have increased only modestly in real terms over the
past 20 years, while merger activity has skyrocketed, as shown in Figure 5. While the
number of mergers in the U.S. economy has increased five- to seven-fold since 1985,
the Antitrust Division budget has increased less than 60% over the same period and
has declined in real dollars over the past decade. Budget-constrained staffing and
the adverse effects of various federal hiring freezes limit the number of investigations
that can be carried out simultaneously. Compensation for the professional staff—
lawyers and Ph.D. economists—has been falling further behind private sector starting
salaries, with likely consequences for both hiring and retention. Moreover, the rise
of multi-billion-dollar megamergers, for which the cost of antitrust clearance is a
small fraction of the total deal costs, creates significant asymmetries between the
government’s available resources and the litigation teams the merging parties can
and do assemble on the other side. In fiscal 2017, for example, 255 of the 1,992 Hart
Scott Rodino merger notifications involved transactions in excess of $1 billion.

Figure 4: DOJ Antitrust Division Budget Compared to Merger Activity, 1985-2017
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The Hart Scott Rodino Act puts merger review on a tight time clock; if the agencies
don't have the lawyers and economists to review an acquisition within those time
limits, the parties are free to close on the transaction. One might expect the effects of
budget constraints to show up as declining investigation and challenge probabilities
during merger waves. These pressures also may impede conduct investigations,
which often require considerable input of staff time to obtain and review documents
and data, develop theories of harm, and assess the evidence. In a resource-
constrained environment, there may be strong incentives to pull staff off a conduct
investigation proceeding on an agency'’s timetable to investigate a merger that will
otherwise be consummated in 30 days.

5.1 Is U.S. Competition Policy Enforcement Lagging That in Other Developed
Economies?

Resources aside, approaches to merger analysis, including consideration of theories
of harm, the use of economic analysis, and application of a consumer welfare
standard are broadly similar between the U.S. DOJ and FTC and their counterparts
in the European Commission’s Directorate General for Competition (DG Comp)
and the U.K. Competition and Markets Authority (CMA). It is uncommon for these
authorities to reach substantially different outcomes in investigations of mergers that
affect multiple jurisdictions, unless the competitive impact across those jurisdictions
differs substantially due to different fact sets. There are some significant differences
in process. For example, in the European Commission, merger enforcement is an
administrative, not judicial process, so DG Comp is not required to convince a lay
judge of the merits of its case in order to block a merger.®®* Non-litigation based
processes like this could at the margin change the evidentiary standard, but this
generally has not opened substantial gaps between U.S. and E.U. jurisdictions in
merger enforcement.3* It is noteworthy that in the tech space, for example, both the
U.K!s Office of Fair Trading (precursor to the CMA) and the FTC cleared Facebook’s
acquisition of Instagram, now frequently cited as an acquisition by Facebook to co-
opt a competitive threat (Baker, 2019); some decisions may look different with 20:20
hindsight. Given the different enforcement environments, it is interesting to speculate
whether the observed convergence reflects a common emphasis on economic
quantification, and its inherent limits in defining such a challenging counterfactual.

33 In principle, European Commission competition authority decisions can be appealed to the judiciary, but
the delays this generates are generally seen as so costly that its merger decisions are rarely appealed. The
FTC has a similar administrative process with internal Administrative Law Judges who could hear an FTC
challenge, but the FTC increasingly enforces its merger actions through Preliminary Injunction hearings
before a federal District Court judge.

34 Some argue that non-price harms, such as harms to innovation, are easier to act upon in European
Commission merger investigations. This was argued in the Dow-DuPont merger, which the European
Commission cleared with required divestiture of DuPont’s global research and development assets to
preserve innovation competition that the United States did not insist upon. Officials from the DOJ and DG
Comp disagreed with this characterization of the reason for that divergence (Guniganti, 2017).
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Differences between the European Union and the United States are more significant
in conduct enforcement-what the United States would term unilateral action or
monopolization and the European Commission terms “antitrust” (Sokol, 2017). The
European Commission operates with an “abuse of dominance” standard that is
broader than the U.S. Section 2 monopolization standard, enabling the commission
to enforce against behaviors that would not be a violation of U.S. law. Knowledgeable
and reasonable voices disagree over whether some European Commission sanctions
against U.S. tech companies like Amazon, Apple, and Google reflect more assertive
antitrust enforcement or action against legitimate competitive conduct (Sokol,
2017; Shapiro, 2019). But it also may be easier for DG Comp to meet standards
of proof under its standard than it would be for U.S. enforcers to invoke Section 2,
and increasingly so given the U.S. Supreme Court's higher evidentiary thresholds
for Section 2 cases, even for exclusionary behavior that could be considered illegal
under both regimes.

6. Restoring Competition Policy for a 21st Century
Economy: What Are the Most Promising Directions?

There are myriad proposals for how to address concerns about increased market
concentration or decreased competition in one or more sectors of the economy.
These range from modest tweaks to the current system to dramatic overhauls that
would change the objectives of antitrust as well as the processes.®® In the tech
sector, proposals run the gamut from setting interoperability standards to requiring
data exchange, imposing codes of conduct to limit exclusionary behavior, suing to
unwind past mergers, breaking up large tech firms in the model of AT&T's 1982
settlement, or creating public utility style regulation of platforms. Some of these
offer the promise of more effective competition policy; others may reflect a naiveté
about the constraints of antitrust enforcement or efficacy of regulation, or could do
more harm than good. | offer below a number of promising directions for reform,
distinguishing between what invigorated enforcement agencies could do and what
is likely to require legislative intervention.

6.1 Increase Enforcement Agency Resources

Substantially increasing the Antitrust Division and FTC budgets is a straightforward
and direct remedy to the stagnant resources enforcers have had to work with amid
an increase in both the number and scale of merger activity. This can be made
budget neutral by restructuring Hart Scott Rodino filing fees to move with the scale

35 Some of this work is by scholars with deep roots in legal antitrust scholarship or industrial organization (or
both), often with enforcement experience at the DOJ or FTC (or both). See Baker, Sallet, and Scott Morton
(2018) and the articles in “Collection: Unlocking Antitrust Enforcement”; Baker (2019); Sallet and Scott
Morton (2018); Shapiro (2018, 2019).



58 Part I: Market Concentration

of the proposed transaction, as proposed in recent legislation co-sponsored by
Senators Amy Klobuchar (D-Minnesota) and Chuck Grassley (R-lowa). Exit of career
staff appears to be particularly high in the Antitrust Division under the present
administration, and the DOJ has maintained a partial hiring freeze,? which likely will
make it necessary to invest significantly in rebuilding staff and capabilities. Restoring
competitive pay scales, particularly for Ph.D. economists in the enforcement
agencies, could help tremendously with that effort.3’

Of course, increased resources will lead to more enforcement activity only if the
agency leadership is committed to vigorous enforcement. Increased agency budgets
could usefully be accompanied by an earmark for review and assessment of past
enforcement decisions. The FTC has a small research group, and FTC economists
have had a merger retrospective research program for some time. DOJ could be
encouraged or required to establish a similar program, and both agencies given
authority to compel limited data production from parties to pastinvestigations. These
studies could provide information on whether anticipated outcomes were realized in
markets, leading to improved agency decision-making, and possibly highlight when
enforcement was too lax.

6.2 Empower Agencies to Pursue More Assertive Enforcement Profiles

While courts have increasingly narrowed the range of antitrust violations and
increased the difficulty of winning cases for plaintiffs, there is both economic and
legal support for more vigorous enforcement by the agencies. For example, the
Baker et al. (2018) collection of articles in the Yale Law Journal highlights ways
enforcers could bring and win more cases within the constraints of current case law,
across a range of anticompetitive activity.

Innovation is not new in the agencies; staff adapt their understanding of the
competitive dynamics of markets to new realities, revising their theories of harm
and testing those against new evidence. Promoting a robust interaction between
agency economists and academic researchers can be important in developing new
theories and tools for enforcement and encouraging academic research to educate
and validate these for enforcers and the courts. For example, bargaining leverage
models were developed by the FTC to measure the anticompetitive effect of hospital
mergers. This theory of harm has been adapted to a number of industry settings by
both agencies and the Federal Communication Commission (FCC), which shares

36 The Division declines to make employment data available, so this is based on incomplete press reports of
career staff exits.

37 Government salaries for the agencies’ Ph.D. economists lag shockingly behind academic and private sector
salaries for new Ph.D.s. Requiring the Office of Personnel Management (OPM) to align their compensation
with that for Ph.D. economists in financial agencies like the Treasury's Office of Financial Research or the
Federal Reserve Board would be a start. This could be done in conjunction with establishing a new economist
employment category for federal hiring that would require a Ph.D., something OPM has vigorously resisted.
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responsibility with the DOJ for many telecomm mergers, and an increasing academic
literature illustrates its predictive power.

A number of avenues for invigorated enforcement are described below.

(i) More quickly embrace new economic models and new understandings of
competitive dynamics.

In some cases where an agency's decision not to challenge a merger has generated
ex-post regret, it seems in part due to evolving understanding of the nature of
competition in a particular market. More quickly recognizing and adapting to these
new understandings could involve bringing cases that incur more litigation risk,
but also with greater potential to extend the protection of competition policy. Early
applications of new theories of harm may pose particular challenges for sorting out
how to explain effectively the theory and evidence to a judge. That may be part
of the reason the judge in the AT&T/Time-Warner merger litigation seems to have
struggled to understand or accept the basics of the bargaining leverage framework
(U.S. v. AT&T Inc., 2018). This is a price the agencies should be willing to pay for
better grounded and more effective enforcement actions. Targets for this might
include challenges to: vertical mergers (those between a firm and its supplier, or
a firm and its distributor); mergers between competing employers that reduce
competition for workers, or more generally buy-side mergers with the potential
to harm upstream sellers (Hemphill and Rose, 2018); mergers that increase the
probability of tacit collusion among firms (Baker et al., 2019); and mergers that
harm innovation competition, particularly between firms without many current
product overlaps but that are spurs to each others’ innovation activities. In some
cases, this may move enforcers away from readily quantifiable harms, like increased
price, to more qualitative harms, like diminished innovation competition. This would
be a significant deviation from a 40-year trend toward increasing quantification of
economic arguments in merger litigation, but it could be vital to agencies blocking
important anticompetitive outcomes.

(ii) Adopt lower thresholds to determine merger challenges.

The HMGs say that agencies are likely to challenge further mergers in highly
concentrated markets, but do not preclude a challenge of mergers below the
2500 HHI threshold for highly concentrated markets. Agencies could increase
enforcement actions, starting with the moderately concentrated range, from roughly
none today. This could be done without revision to the merger guidelines. But given
the deference the courts give to the HMG, it may be better to issue a revision that
acknowledges economic evidence that shows unilateral harms at levels below the
current 2500 HHI cutoff and, in some markets, increased risk of tacit collusion.
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(iii) Be less willing to settle problematic mergers.

The legal system prefers settlements to litigation. This is especially problematic
in merger enforcement. If agencies identify a merger as anticompetitive, any
negotiated settlement risks adverse effects from asymmetric information. That is,
firms have much better information than does the DOJ or the FTC on what remedies
will minimally constrain their ability to profit from the merger and will agree to
remedies that tilt the outcome in their favor. Failure to recognize this is particularly
dangerous in conduct remedy negotiations, in which firms agree to behavioral
restrictions that are supposed to limit their ability to act on merger-created incentives
to reduce competition. It is also problematic in so-called structural remedies, which
involve divestitures of some assets. Even if the divested assets remain in business,
many divestiture remedies, particularly partial or piecemeal ones, fail to restore fully
the vigor of competition lost by the merger.®® And even where that is successful,
if enforcers clear mergers with divestitures in selected markets that simply reduce
any post-merger concentration level to 2499 or below in all markets affected by a
merger, they may find over time that all markets converge to just below the threshold
of high concentration.

If a merger is anticompetitive in more than a de minimis number of markets, agencies
could sue to block the entire merger based on those affected markets, avoiding the
potential for a failed divestiture and preserving competition. Antitrust is a deterrence
system. If mergers that create anticompetitive harm are challenged rather than
settled piecemeal, firms considering a merger that harms competition in some set of
markets may be more reluctant to gamble on clearance or to face litigation.

The Antitrust Division recently took a significant step back from accepting behavioral
remedies to vertical mergers. If this leads to challenges rather than settlements or
clearances, it will be a welcome improvement: If a merger creates the incentive and
ability to exclude rivals or raise their costs, enumerating in a consent decree a list of
behaviors the firm agrees not to engage in postmerger is unlikely to eliminate the
threat to competition. Antitrust agencies and courts are not regulators. If the firm has
agreed not to take action A, which is profitable, it has every incentive postmerger to
find action A", which was not ruled out in the decree.

(v) Consider adoption of new frameworks for assessment of vertical mergers like
AT&T/Time Warmer, Inc. or CVS/Aetna.

The DOJ had not litigated a vertical merger challenge in 40 years when the Division
sued to block AT&T/Time Warner. That case faced a number of challenges, some of
which arose from disagreement over how to analyze efficiencies and exclusionary

38 The recent DOJ settlement proposed for the Sprint-T-Mobile merger is viewed by many observers as an
exemplar of a remedy that in no way resolves the anticompetitive harm of the merger. The state attorneys
general who are suing to block this merger in federal district court apparently agree.
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incentives in a vertical combination. There is broad consensus that the DOJ's Non-
Horizontal Merger Guidelines, issued in 1984, are badly out of sync with economic
understanding of vertical mergers and potential exclusionary behavior, and provide
little helpful guidance to agency staff or the courts. While vertical guidance may be
difficult to generalize, given the deference the courts have shown for the Horizontal
Merger Guidelines, it may be worthwhile to enunciate a set of principles to guide
challenges in vertical mergers. Baker et al. (2019) suggest principles that could
ground such an effort.

(vi) Develop tough standards for efficiency defenses

The agencies consider in their assessment of mergers whether credible merger-
specific efficiencies would sufficiently lower costs so as to offset any upward pricing
pressure from a merger of competitors. Agency economists and financial analysts
evaluate these claims through a skeptical, but sophisticated, analytic lens. Efficiency
defenses are harder to adjudicate in court given the complex evaluations needed
to assess most efficiency claims. The Supreme Court has yet to accept efficiencies
as a defense against an anticompetitive merger, although this may be primarily due
to how long it has been since a merger case reached the Supreme Court. Lower
courts have been moving in that direction and there is reason to think the current
Supreme Court may be sympathetic to that defense.®* There is substantial danger
that court rulings sympathetic to firms’ claims of efficiencies could give companies a
path to consummate almost any anticompetitive merger. Given how little economic
evidence exists to support ex-post efficiency gains from most mergers, it would be
appropriate for the agencies to clarify and toughen the standards for when, if ever,
and which efficiencies could be appropriately weighed to defend an otherwise
anticompetitive merger.

6.3 Consider Legislation to Re-Set Presumptions and Burdens of Proof.

Even if the DOJ and FTC adopt a more vigorous enforcement profile, the roadblocks
created by case law over the past 40 years and an increasingly conservative judiciary
that has been educated to accept the Chicago School’s skepticism of antitrust
enforcement will be significant impediments to success. We may not have the luxury
of 40 more years to attempt to gradually nudge the antitrust pendulum back. More
timely progress likely requires legislation that re-establishes Congressional intent to
enforce against a range of anticompetitive behaviors.

In mergers, this legislation may be most productively directed toward tightening the
structural presumption, which benefits firms, enforcement agencies, courts, and the
public, by making enforcement more transparent and redefining the expectations

39 See Judge (now Justice) Kavanaugh's D.C. Circuit Court of Appeals’ dissent in the DOJ's suit to block the
health insurer merger between Anthem and Cigna.
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around certain burdens of proof. Progress on some of the thorniest antitrust
enforcement challenges—potential competition and vertical mergers, predation,
exclusionary conduct, and perhaps expectations for burdens in multi-sided markets—
is likely to make little headway absent legislative intervention.

While it may be tempting to add additional objectives into the legislation (some
have suggested a “public interest” standard for mergers, for example), experience
with agencies or jurisdictions that have such expansive sets of objectives should give
one considerable pause. The FCC has such a public interest standard; its merger
investigations are sometimes characterized as holiday shopping expeditions for
affected interests, as rent-seeking gives rise to “trades” of benefits in exchange for not
opposing a merger. Similar concerns arise in proceedings before South Africa’s and
China's competition authorities. The current “consumer welfare” standard, properly
understood to mean “trading partner welfare,” has been a serviceable standard, and
is fully compatible with enforcement against non-price harms to customers, such as
reduced quality, service, innovation, or other terms of trade, or upstream harms to
seller, like reduced input prices due to a reduction of competition among buyers or
employers.

Should policymakers want to break up tech firms, or unwind large numbers of
past mergers, as Senator Elizabeth Warren (D-Masachusetts) has proposed,*® they
are likely to find it difficult to do so through the courts. Those who would point
to the 1982 AT&T disintegration as an example should recall that the DOJ began
two monopolization investigations in the late 1960s—filing suits against IBM in
1969 and against AT&T in 1974—and reaching outcomes in each only in 1982, with
abandonment of the IBM case after years of litigation and settlement of AT&T. And
those took place in a legal environment that was much more conducive to conduct
cases than is today's environment. Even unwinding a completed merger may be
extraordinarily difficult, as the government may have to prove not that the two parts of
the firm would compete today, but likely that they were at least potential competitors
or competitive threats at the time of the acquisition. There are many open questions
about whether restructuring tech is wise or beneficial; there are even more about the
efficacy of likely court challenges under current antitrust law.

6.4 Is There a Role for Regulation?

Some have advocated regulation of digital platform companies, rather than
attempting to break them up. In this vein, antitrust and regulation could be seen
as alternatives means to address a common problem—market power. Antitrust is

40 Warren's platform proposes to “appoint enforcers” committed to unwinding a number of specific mergers
in the tech space, including Facebook/Instagram and WhatsApp; Google/Doubleclick, Waze, and Nest;
Amazon/WholeFoods and Zappos. It also proposes to require companies to divest digital platforms to a
separately owned firm that does not participate on either side of the market.
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the prophylactic, intended to prevent market power from arising, at least through
anticompetitive means. Regulation is the curative, imposed on a firm or sector with
market power to limit its exercise. If a large digital company has already acquired
market power, is regulation the appropriate response?

Regulation is far from a cure-all, and there is considerable evidence from the history
of economic regulation to suggest thatin many cases, the remedy may be worse than
the disease. Arich literature in regulatory economics warns of the costs of regulatory
rent-seeking that raises entry barriers, facilitates legal collusion among firms to
raise prices, and may impede innovation and dynamic efficiency (Joskow & Rose,
1989; Rose, 2014a, 2014b; and the references therein). Asymmetric information
between regulators and firms creates opportunities ripe for rent-seeking behavior
and regulatory distortions that may interfere with efficient operation (Laffont & Tirole,
1993). These failures appear particularly likely in highly dynamic sectors, in which
innovation is important. Interest group capture tends to be most prominent among
sector regulators; the breadth of antitrust agency authority has long been held to be
one of the defenses against such capture of antitrust processes.

If regulation is desired as a policy response to unavoidable market power, the most
promising direction is likely to be interventions such as the “light touch” approach
outlined in the Furman Report (2019), perhaps focused on creating interoperability
and data portability that facilitate entry and competition. Giving a regulator limited
authority may help to reduce capture by the regulated firms. Replicating the
academic expertise of leadership in a number of the U.K. authorities, rather than the
political connections that are common in U.S. regulatory agencies, could be another
way to reduce capture and improve decision-making, though this is not a model that
has been used for many U.S. regulatory appointments in recent decades.

In some settings, it may be current regulation that impedes competition. Regulation
thatis motivated by rent-seeking or that is misdirected can lead to a variety of adverse
market outcomes, as is likely for much of the growth in occupational licensing that
impedes labor market entry. Mitigating these effects suggests reducing or eliminating
licensing requirements where they serve little purpose in protecting consumers,
such as licensing of florists, interior designers, or beekeepers. In cases where some
oversight may be desired to protect consumers from their inability to discern the
quality of providers—say in health-care provision or plumbing or electrical work—
designing programs with minimally sufficient criteria to ensure appropriate training
can achieve desired outcomes at lower costs. Another example of rent-seeking
regulation are the state health-care laws passed to insulate hospitals from FTC
merger review, allowing consolidation that reduces competition and raises prices.
Antitrust agencies serve important competition-advocacy roles in settings such as
these, but it requires politicians to put competition goals ahead of rent-seeking by
important, and often well-funded, constituent interests.
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7. Conclusion

In conclusion, as Baker (2019), Shapiro (2019), and many others have argued,
government has likely retreated too far from the role it assumed almost 130
years ago with the passage of the Sherman Antitrust Act to ensure open, fair, and
competitive markets. Rebalancing competition law to invigorate enforcement will
require a combination of agency action and legislative intervention. But some
competition problems may not be actionable through antitrust enforcement. In
these cases, recognizing that both markets and regulation are imperfect is essential
to determining whether intervention is likely to improve outcomes, and to designing
effective policy in those cases.
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Appendix A1: Industry Classification

For many classifications, the errors introduced by using three- or four-digit NAICS
codes to define an industry can be substantial. Consider Food Manufacturing: In the
multinational KLEMS ([K]apital-Labor-Energy-Materials-Services) databases, this would
fallunder KLEMS 10-12, which includes all manufacturing of “Food products, beverages
and tobacco.” That level of aggregation combines a large number of industries that
are neither rivals in consumer choices nor similar in production techniques or assets.
The three-digit NAICS industry 311, “Food Manufacturing,” illustrates the problem.

KLEMS 10-12: Food products, beverages and tobacco
NAICS three-digit: 311: Food Manufacturing, which includes among others

¢ 311111 Dog and Cat Food Manufacturing

e 311230 Breakfast Cereal Manufacturing

e 31135 Chocolate and Confectionery Manufacturing

e 311511 Fluid Milk Manufacturing

e 31161 Animal Slaughtering and Processing

e 3117  Seafood Product Preparation and Packaging

e 311942 Spice and Extract Manufacturing
It is immediately apparent that this three-digit NAICS aggregation combines
products and firms that are not in the same market: While one could debate whether
Hershey's cocoa powder competes with Teuscher truffles for consumer purchases,
no one would likely suggest it competes with Purina Cat Chow, Tyson’s chicken
carcasses, or Stonyfield organic yogurt. But the problem is far from eliminated by
moving to the four-digit NAICS level. Consider NAICS code 3112, Grain and Oilseed
Milling. It includes the following products:

e 3112  Grain and Oilseed Milling

e 31121 Flour Milling and Malt Manufacturing

e 311211 Flour Milling

e 311212 Rice Milling

e 311213 Malt Manufacturing

e 31122 Starch and Vegetable Fats and Oils Manufacturing

e 311221 Wet Corn Milling

® 311224 Soybean and Other Oilseed Processing

e 311225 Fats and Oils Refining and Blending

e 31123 Breakfast Cereal Manufacturing
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Flour, soybean oil, and high-fructose corn syrup are likely inputs in the production
of breakfast cereals, and none of these products would appear to compete with
one another. Nor are six-digit industries “correct.” The market for corn syrup, a
ubiquitous sweetener, likely requires not only NAICS 311221 but also cane and
beet sugar manufacturing (combined in NAICS code 31131; but in different four-
digit SIC codes) and perhaps for some uses, honey processing (311999) or artificial
sweeteners (325199 and 325998, within the chemical manufacturing sector of the
NAICS codes).
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Appendix A2: Firm Revenue Assignment

Studies generally do this one of two ways, based either on establishment-level
information from the United States Economic Census or private data sources such as
the NETS database (United States) or Orbis, or firm-level data, such as Compustat.
Studies using firm-level data typically assign the firms' entire reported global
revenue to their primary reported industry category and home country.*' For larger
firms that produce multiple products or operate across multiple markets, this can be
quite misleading.

Consider three examples of multiproduct firms with segment reporting:

3M (2015 10K) Revenue

TOTAL FOR FIRM: Primary NAICS Code 322220: Cutting and coating $31.8B
paper and paperboard

Industrial: Tapes, coated, nonwoven and bonded abrasives, adhesives, 11.0B
advanced ceramics, sealants, specialty materials, filtration products,

closure systems for personal hygiene products, acoustic systems

products, automotive components, abrasion-resistant films, structural

adhesives and paint finishing and detailing products

Safety and Graphics: Personal protection products, traffic safety and 5.7B
security products, commercial graphics systems, commercial cleaning

and protection products, floor matting, and roofing granules for asphalt

shingles

Electronics and Energy: Optical films solutions for electronic displays, 5.6B
packaging and interconnection devices, insulating and splicing solutions

for the electronics, telecommunications and electrical industries, touch

screens and touch monitors, renewable energy component solutions,

and infrastructure protection products

Health Care: Medical and surgical supplies, skin health and infection 5.6B
prevention products, drug delivery systems, dental and orthodontic
products, health information systems and food safety products

Consumer: Sponges, scouring pads, high-performance cloths, consumer 4.5B
and office tapes, repositionable notes, indexing systems, construction

and home improvement products, home care products, protective

material products, and consumer and office tapes and adhesives

41 Some studies adjust global revenues for imports and exports to yield U.S. revenues; occasionally this is
done at the firm level to yield U.S. sales, more often at the industry level to adjust concentration for import
competition. In almost all studies that do this, the adjustments are based on aggregate import/export
statistics by industry.
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Archer Daniels Midland (ADM; 2017 10-K) Net Revenue

TOTAL FOR FIRM: Primary NAICS code 31122: Starch and $62.3B
Vegetable Fats and Oil Processing

Agriculture Services: Grain storage, transportation networks, food 27.9B
and feed ingredients, structured trade finance, flour milling

Corn Processing: Corn wet milling and dry milling, ethanol 9.5B
production, bioproducts, feed additives

Oilseeds Processing: soy, canola, sunflower, etc. processing for 22.2B
food, feed, energy, and industrial products

Wild Flavors and Specialty Ingredients: mfg, sales, distn of natural 2.5B
flavor ingredients, flavor systems, natural colors, proteins, etc.

Other: primarily financial, futures and insurance 0.4B
DuPont (2015 10-K) Net Revenue
TOTAL FOR FIRM: Primary NAICS code 3252: Resin, Synthetic $35B
Rubber, and Artificial Synthetic Fibers and Filaments Manufacturing

Agriculture: seeds, crop protection chemicals (54% outside US) 11.3B
Performance Chemicals: Titanium tech, chemicals & fluoroproducts, 6.5B

Teflon, commodities

Performance Materials: Polymers, resins, elastomers (70% sales 6.2B
outside US)
Safety & Protection: Personal and environment protection, incl. 3.9B

Kevlar, Nomex, Tyvek; homeland security consulting; solutions for
construction, transportation, communication, etc.

Nutrition & Health: specialty food ingredients, food nutrition, health 3.5B
and safety
Electronics & Communications: for photovoltaics (PV), consumer 2.4B

electronics, displays and advanced printing

Industrial Biosciences: biobased products for animal nutrition, 1.3B
detergents, food manufacturing, ethanol production and industrial
applications
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A decision to assign firm-level revenues to the reported primary NAICS/SIC code
would substantially misrepresent each of these firm's activities, both in the primary
market and in all others in which it operates. Even with the much-abbreviated
descriptions of segments included in the tables above, it is clear that most reported
segments are an agglomeration of many different products, markets, and sectors
that are not competitive with each other from the standpoint of customers, and may
not be close substitutes in terms of production facilities and technologies. Finally,
the mix of U.S. and global sales reported for some of the segments highlights the
danger in assuming all or most revenue is U.S. revenue.*?

42 While some studies attempt to adjust for imports and exports using U.S. aggregate import/export shares
by industry, there is no reason to think applying these high-level aggregates to firm-level data will produce
accurate adjustments.
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